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[ B-190505

Contracts—Labor Stipulations—Service Contract Act of 1965—
Applicability of Act—Contracting Agency v. Labor Department

Where Department of Labor (DOL) notifies agency that it has determined
Service Contract Act (SCA) is applicable to proposed contract, agency must
comply with regulations implementing SCA unless DOL’s view is clearly con-
trary to law. Since determination that SCA applies to contract for overhaul of
aircraft engines is not clearly contrary to law, solicitation which does not in-
clude required SCA provisions is defective and should be canceled. Contention
that applicability of SCA should be determined by Office of Federal Procure-
ment Policy (OFPP) does not justify agency’s failure to comply with SCA
under circumstances where OFPP has not taken substantive position on issue.

Contracts—Requirements—Estimated Amounts Basis—Best Infor-

mation Available

Use of estimated needs instead of precise actual needs is not objectionable
where solicitation is for multi-year requirements contract and agency states
it cannot determine its needs with precision but has based its estimates on best
available information.

Advertising—Advertising v. Negotiation—Negotiation Propriety—
Small Business Concerns—Set-Asides

Even though small business set-aside procurement is technically a negotiated
procurement, where contract is to be awarded solely on price, mere fact that
negotiations are desirable to enhance offeror understanding of complex procure-
ment does not provide legal basis for use of negotiation procedures in lieu of
small business restricted advertising. since record does not support agency as-
sertion that specifications are not sufficiently definite to permit formal
advertising.

Contracts—Requirements—Multi-Year Procurement—Cancellation
Ceiling—Adjustment

Agency is not required to adjust cancellation ceiling in multi-year requirements
contract after first year’s estimated quantities are reduced even though such
adjustments might result in lower overall prices.

Contractors—Incumbent—Competitive Advantage

Agency is not required to furnish production equipment to prospective of-
ferors to overcome competitive advantage of incumbent which already owns
necessary equipment, since Government does not own such equipment and in-
cumbent’s competitive advantage results from its prior contracting activity
and not through any action of the Government.

Contracts—Negotiation—Requests for Proposals—Inconsistent
Provisions—Not Established in Record

Responsibility provisions in request for proposals (RFP) which require con-
tractor to have certain personnel “on board” by time of award but also provide
for contractor commitment to obtain personnel for contract performance do
not contlict since latter provision refers to personnel other than those required
to be “on board.”

Contracts—Negotiation—Requests for Proposals—OQOmissions—
Cost Estimates—Spare Parts Furnished by Contractor

Agency is not required to furnish cost estimate of spare parts in RFP where such
parts are to be principally furnished by the Government and contractor will
be reimbursed for contractor acquired parts on a normal billing cycle so that
contractor investment is minimal. However, it is suggested that consideration
be given to including such estimates in future solicitations.
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Contracts—Negotiation—Evaluation Factors—Cost, etc., of Chang-
ing Contractors

Use of evalnation factor to reflect cost of ciianging contractors is not impmpor
even though such factor may penalize every offernr except the incumbent since
Government may legitimately take into account all tangible costs of making
particnlar award.

In the matter of B. B. Saxon Company, Inc., June 1, 1978:

B. B. Saxon (Saxon) protests request for proposals (RFP) F41608 -
TT-R-8635 issued by the Department of the Xir Force, Kelly \Air Foree
Base, Texas. The solicitation 1s for a multi-yvear requirements contract
for the repair, overhaul and modification of aireraft engines and re-
pairable parts. Saxon asserts the following solicitation deficiences as
1ts hases for protest :

1. The exclusion of this procurement from the coverage of the Serv-
ice Contract et

2. The use of best estimated gqnantities (BEQ) instead of specified
quantities for anticipated annual requirenments;

3. The use of a negotiated procurement rather than a formally ad-
ver thed procurement ;

4. The failure to adjust the “cancellation celling™ after the BEQ
for the first vear was reduced;

5. The failure of the Government to furnish production equipment
to assure that meaningful competition is obtained ;

6. .\ conflict in the responsibility eriteria relative to equipment and
personnel ;

¥. The absence of a cost estimate for spave parts;

8. An evaluation method which is nnfair to all offerors except the
meumbent,

For the reasons set forth below, the protest is sustained on issnes 1
and 3 and denied as to issues 2,4, 5,6, 7 and 8.

1. Service Contract Act

The RFT incorporated Walsh-I{ealey Public Clontracts et ])1'0\"~
sions: it did not include Service Contraet Act (SCA), 41 T.S.(L 35
ot seq. (1970 and Supp. V, 1975) provisions or an SC.\ wage determi-
nation. although it did include a clause entitled “Potential Application
of the Service Contract Act (Fixed Price).” Saxon argues that there 1s
no justification for this procurement to be ocutside the scope of the
S(‘A whilo the Air Force maintains that the Walsh-Healey Act, 41
8.0 35 (1970), dealing with sapplies, and not the SC.\, applies to
tlns procurement, becanse the contract is to be one for materials, sup-
ph(’\ or equipment (overhanled aireraft engines) and not one for
services. The Department of Labor (DOL), however, has informed
the Air Foree “that this type of contract has as its principal purpose
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the furnishing of services through the use of service employees, and
as such, is clearly subject to the Service Contract Act.”

The Air Force and DOL have previously disagreed over the appli-
cability of the SCA to various Air Force contracts. For example, in
58 Comp. Gen. 412 (1973), we considered a case where the Air Force
contracting officer believed the SCA was not applicable to a pro-
curement for aircraft modification and depot maintenance, but DOL
subsequently determined that the SCA was applicable. A similar
situation, involving an Air Force procurement for aircraft engine
overhaul and maintenance, was considered in Curtiss-Wright Cor-
porationv. McLucas, 381 F. Supp. 657 (D.N.J.1974).

In both Curtiss-Wright and 53 Comp. Gen. supra, the Air Force
acted in the belief that the procurements were subject to the provi-
sions of the Walsh-Ilealey Act rather than the SCA. As a conse-
quence, it did not submit a Notice of Intention To Make a Service
Contract (Standard Form (SF) 98) to DOL. Under applicable reg-
ulations, contracting officers were required to file an SF 98 with DOL
at least 30 days prior to the issuance of a solicitation leading to the
award of a contract “which may be subject to the Act.” 29 CFR 4.44.6
(1976) ; Armed Services Procurement Regulation (ASPR) 12.1004,
12.1005 (1976 ed.). In response, DOL was to notify the agency of any
minimum wage rate determination applicable to the contract, which
thereafter was to be included in the solicitation and any resulting con-
tract. ASPR 12-1005.3. It was concluded in both cases that the Air
Force’s failure to submit the SF 98 did not invalidate the contract be-
cause the Air Force had acted in good faith.

In the case before this Office, we found that the regulations required
the initial decision as to the applicability of the SCA to be made by the
contracting agency, not DOL. Thus we stated :

If the agency does not believe a contract may be subject to the act * * * there
is no duty on its part to submit anything to DOL or to include a Service Contract
Act ¢lause in the solicitation. Accordingly, we think the only issue that must be
determined is whether or not the Air Force Contracting Officer had a reasonable
basis for believing that his procurement was not one that “may be subject to
the Act.” 53 Comp. Gen. at 416.

We found that the Air Force, relying on what it regarded as a “sig-
nificant amount of rebuilding or replacement of aircraft components
called for by the contract specification, ha[d] traditionally treated this
type of contract, both before and after the enactment of the SCA, as
subject to the Walsh-Healey Act.” We also found that the record rea-
sonably supported the Air Force’s assertions that it relied on several
“judicial and DOL decisions, which appear to treat reasonably sim-
lar type of work as subject to the Walsh-Healey Act,” as a basis for
dts failure to include SCA coverage in the solicitation and resulting

contract.
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We concluded that the contracting ofticer had acted in good fuith,
that there had not been “a deliberate, avbitrary attempt to cirenanvent
any statutory or regulatory provision,” and that the contract had not
been awarded illegally since “the validity of a service contract was not
affected by the absence therefrom of a DOL wage deteraination when
the absence was not due to ‘any misfeasance or nonfeasance on the part
of the contracting ageney.”” We suggested, however, that considera-
tion be given to the promulgation of a contract clause which would
protect the workers concerned without disrupting the procurement
process in circwmstances where DOL, after contract aivard, disagrees
with the contracting agency determination of non-applicability of the
SC.\ to the partieular procurement. (The “Potential Application of
the Service Contract et clause, set forth in Defense Procurement
Cireular 761 (Item XX11), and incorporated in the solicitation in
this case, is a result of our suggestion.)

Similarly, in Curtiss-Wright, the court held that the contract under
consideration in that case was not void, but could be amended to in-
clude the SC.\ provisions and wage rate determinations under the
“Christian doctrine.” This holding followed the court’s finding that
the .\ir Force had acted in good faith becanse of its understanding of
prior DOL poliey and its lack of notice from DOIL, to revisge its con-
tract policies until after the award of the contract. 381 F. Supp. at
664 -666.

Subsequently, in Hewes Engincering Company, Incorporated, B-
179501, February 28, 1974, 741 (PD 112, we considered a situation
where the Air Force initially determined that the procurement (for
technical data in the form of reproducible copy) was not subject to the
SC.\, but before the closing date for receipt of proposals was placed
on notice that DOL had ruled in a similar Army procurement that the
SCA was applieable. Distinguishing that situation from the one in 53
Comp. Gren. 412, we pointed out that while the initial Air Force deter-
mination was not. subject to question, the contracting officer was now
on notice that DOL “may regard this procurement as subject to the
Act.” and that under those circumstances the regulatory scheme con-
templated submission of an SF 98, We further stated :

[TIhe Secretary of Labor is responsible for administering the Act and for
promulgating rules and regulations under the Act. [citations omitted] Thus in
determining whethier or not Service Contract Act provisions are applicable to
a given procurement, we think it is reasonably clear that contracting agencies
must take into account the views of the Departiment of Labor unless those views
are clearly contrary to law.

We concluded that under the circumstances the Air Force could not
properly view the DOIL position as contrary to law, and pending the
enactment. of clarifying legislation, had to give “due regard” to DOL’s °
position by submitting the SF 98.
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In this case, the Air Force states its position as follows:

For a number of years the Department of Labor considered these [overhaul

contracts] supply contracts to which the Walsh-Healey Act would apply. This
position was apparently based on the fact that we receive an end item (rebuilt
or overhauled equipment). We are aware of nothing in the SCA which changes
the character of these * * * contracts. Nonetheless, on occasion, we have been
informed by the Department of Labor that specific overhaul * * * contracts should
have contained the SCA provisions. Morcover, on at least one occasion, DOL re-
quested we include the SCA in all such contracts. Finally, on 2 December 1977,
the Department of Labor corresponded with us regarding this specific solicitation,
requesting that we includc the SCA. * * # [t * * % continues to be our position
that these are supply contracts subject to the Walsh-Healey Act rather than SCA.
[1talic supplied.]
The Air Force further points out that its policy is consistent with that
of the Department of Defense (DOD), that the “Potential Applica-
tion of the Service Contract Act” clause was included in the RFP to
protect the contractor’s employees “in the event appropriate authority
determines SCA applies,” and that it considers the “appropriate au-
thority” to be the Office of Federal Procurement Policy (OFPP). In
recognition of the foregoing it is the Air Force position that OFPP
and not DOL has “final authority to determine whether and how the
Service Contract Act applies to certain types of contracts when such
application could have serious and direct impact on the Federal Pro-
curement Process” [Italic supplied.] and “that the OF PP is the appro-
priate office to decide this procurement policy question.” [Italic
supplied.]

OFPP concurs with the Air Force view. In comments filed with this
Office, OFPP states that: “Public Law 93-400, 41 U.S.C. 401 e¢ seq.
(Supp. V, 1975), clearly establishes OFPP’s authority to formulate
policies for the executive agencies with regard to the procurement of
services and property”; that this authority extends to the procure-
ment aspects of regulations issued by the social and economic agencies
such as the Department of Labor; that any other agency authority to
preseribe policy is subject to that of OFPP; and that “OFPP has a
c¢lear role as the final arbiter of procurement matters for the Federal
agencies.” OFPP states that it is “presently planning to begin work
with the Department of Labor and other agencies to review existing
labor statutes that impact on procurement policy. We will then under-
take to exercise our authority in this area and deal with the procure-
ment aspects of these laws as well as the issues arising under them.”

The extent of OFPP authority is not an issue in this protest. At pres-
ent, OFPP is only “planning to begin work with the Department of
Labor and other agencies to review labor statutes”; it has taken no
action concerning the current application and interpretation of the
SCA and implementing regulations. Thus, we need not and do not de-
cide the extent of OF PP authority in this area, and under the circum-



506 DECISIONS OF THE COMPTROLLER GENERAL 157

stances the only issue for resolution is whether the Air Force has com-
plied with ewisting requirements concerning the SCA.

As we have previously indicated, under those existing requirements
the Secretary of Labor has been regarded as having the primary re-
sponsibility for administering and interpreting the SCA, so that to
the extent there is a disagreement between DOL and a contracting
agency over the application of the SCA to a particular contract or
class of contracts, DOL’s views must prevail, “unless they are clearly
contrary to law,” Hewes Engineering, supra. The Air Force has pre-
viously recognized the appropriateness of adhering to DOL’s position
in matters concerning the SCA, even thongh the Air Force did not
agree with that position. See Central Data Processing, Ine.. 55 Comp.
Gen. 675 (1976),76-1 CPD 67. Sec also Curtiss-Wright Corporation v.
MeceLucas, supra, where the court suggested that the Secretary of
Labor’s determinations under the SCA were final and binding.

We note that the term “services” as used in the SCA is not defined in
the Act, and that resort to the legislative history of the Act is not
helpful. Therefore it appears that the determination of whether the
“prineipal purpose” of a contract is to furnish “services” through the
use of “service employees” is a matter within the reasonable discretion
of the Secretary of Labor. We do not: believe that a determination that
an aireraft engine overhaul contract is one which has for its principal
purpose the “furnishing of services” (overhauling and repair of Gov-
ernment property) may be considered “clearly contrary to law” since
there is nothing in the Act which prohibits that determination. C'f. 53
Comp. Gen. 370 (1973). Accordingly, since the Air Force is on notico
that DOL has determined that the SCA applies to this procurement,
the mere inclusion of the “Potential Application of the Service Con-
tract Aet” clause in the RFP does not comply with applicable require-
ments, which under the circumstances mandate that the Air Force sub-
mit an SF 98 to DOL and include in its solicitation whatever wage
determination DOL finds to be applicable.

2. Best Estimated Quantities

Protester takes issue with the use of estimates for the contract re-
quirements, instead of firm figures, claiming that 12 years of historical
data shonld enable the Air Force to quantify its requirements with
“pinpoint accuracy.” It particularly objects to portions of Exhibit “B”
of the RFP (repairable overhaul support items) where 12 of 14 items
of repairable engine parts have a BEQ of zero. Protester implies that
the Air Force managers “know precisely what these estimates are,”
but for some reason have not revealed them, with the consequence that
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unfair competition is engendered because the incumbent has that
knowledge by virtue of its own experience.

The Air Force claims that its overhaul requirements are not definite,
that the usage of the engines in question cannot be predicted absolutely
accurately, and that its estimates are the “best” available under the
circumstances. It claims that it does not expect any requirements for
those items where the estimates are shown as zero, but requested prices
in case such requirements materialize. The Air Force notes that the
zero estimates for these items do not affect the price evaluation, and
that if the prices received for the zero estimate items are excessive, it
will either negotiate the prices to those which are fair and reasonable,
or will negotiate those items out of the contract so that its needs, should
they arise, could be satisfied elsewhere.

In view of the Air Force’s statements, we are unable to accept the
protester’s contentions. Although the Air Force presumably has data
regarding its past requirements, the protester has not established
that the Air Force is incorrect when it states that its future needs can,
in fact, only be estimated and cannot be stated with precision. It is true
that “when the Government solicits bids on the basis of estimated
quantities to be utilized over a given period, those quantities must be
compiled from the best information available.” Union Carbide Cor-
poration, B-188426, September 20, 1977, 77-2 CPD 204. However,
taking the record in its entirety, we find no basis for concluding that
the Air Force has not done so.

3. Legal Justification for Negotiation

Saxon asserts that there “is no legal justification for this procure-
ment being in the form of a negotiated procurement instead of a for-
mally advertised procurement as required by law.” Saxon notes that
there is nothing extraordinary about an overhaul program, and states
that formal advertising is the most common way of handling overhaul
programs and that “it usually results in a much lower price to the
Government.”

It is the Air Force’s position that negotiation is appropriate for the
istant procurement because the contract is a small business set-aside,
and pursuant to ASPR 3-201, it is mandatory that “we cite 10 U.S.C.
2304(a) (1) as ‘our negotiation authority.’” The agency also claims
that if the procurement had not been set aside for small business, it
would have negotiated the contract pursuant to ASPR 3-210.1(ix)
which contemplates procurements involving construction, maintenance,
repairs, alterations or inspections, “in connection with any one of which
the exact nature or amount of the work to be done is not known,” be-
cause “the procedures contemplated in the specifications of this solici-
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tation are not finite, as in any overhaul program, and discussion with
any or all prospective offerors may be necessary for clarification of
the overall program.” The Air Force futher explains its position as
follows:

The exact amount or nature of this repair work is not known. For example,
the number of engines to be repaired can only be estimated. The timing of when
engines will require repair is only an estimate. The amount of repair on each
engine can vary depending on the amount of repair or replacement required for
aceessories. The contractors must provide their own procedures on how to de-
termine when to repair or when to replace parts * # # Negofiated prices are
necessary for those engines in which the BEQ is 0 to prevent unbalanced bids.
The number of over and above hours are estimates. These considerations clearly
show that formal advertising is impractical.

The Air Force also notes that no Determination and Findings exist to
support the negotiation, becanse it is not required for a small business
set-aside negotiated pursuant to ANPR 3-201 (“exception 17).

An examination of the RFP reveals that the contract is to be
awarded solely on the basis of price, e.g., no technical proposal is re-
quired in this RFP. Under the provisions of the RFP, offerors are re-
quested to propose fixed unit prices for the “repair, overhaul, modifi-
cation, testing, preparation for storage and shipment” of the aireraft
engines listed in items 1-5 of the RFP and for the repair of certain
components, and fixed hourly rates for “over and above work” to be ac-
complished by the contractor at the direction of the contracting officer.
The RFP sets forth 54,164 manhours as the estimate of the “over and
above™ work to be accomplished during the contract. and provides for
evaluation of the contractor's offer for these items on the basis of the
proposed hourly rates multiplied by the estimated hours. The RFP
also provides an additional evaluation factor of #37,112.00 (plus trans-
portation) which is to be added to all offers, save that of the incum-
bent’s, gs the estimated cost for the removal of Government furnished
property from the incumbent contractor’s faeility to the facility of any
new contractor. In addition, paragraph 10(g), Standard Form 33.A.
incorporated into the solicitation by reference, cautions bhidders that
the Government may award a contract on the basis of initial ofters re-
ceived without discussion, so that offers shonld be submitted on the
most favorable terms.

Also, although the agency claims that the specifications ave not “fi-
nite.” there is no hint in the REFP that those specifications which are de-
tailed and require adherence to the provisions set forth in more de-
tailed Technical Qrders, are not complete or are otherwise inadequate
s0 that “discussions with any or all” offerors might be required. Also,
although the .\Air Force claims that as a result of face-to-face negotia-
tions with the four offerors submitting “responsive proposals,” changes
were made to the specifications and “[M]Jany questions of clarifica-



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 509

tion were answered,” we have not been furnished with any documents
reflecting specification changes.

ASPR 1-706.5(b) provides in pertinent part that:

Contracts for total small business set-asides may be entered into by conven-

tional negotiation or by * * * “Small Business Restricted Advertising.” The
latter method shall be used wherever possible. [1talic supplied.]
Thus, even though a set-aside procurement is technically a negotiated
procurement because competition was restricted to one class of bid-
ders nnder “exception 17 negotiation authority, the procurement should
otherwise be conducted under the rules of formal advertising unless
there are other reasons permitting the use of negotiation procedures.
See Nationwide Building M aintenance, Inc., 56 Comp. Gen. 556 (1977),
77-1 CPD 281, where we concluded that the award of a small business
set-aside pursuant to negotiation procedures had not been justified un-
der any of the statutory exceptions to formal advertising but was not
subject to legal objection solely because the agency had been granted
a waiver from the requirement to use small business restricted adver-
tising procedures,

In this case, we do not find persuasive the Air Force’s basis for
claiming it would have negotiated the contract under the “exception
10” negotiating authority because the specifications are not “finite.”
In that regard, we have previously considered a case which, while
involving a sole source negotiation under “exception 10,” sets forth
principles that we believe are equally applicable here. In that case, the
Navy attempted to award a contract for the renovation of midship-
men’s quarters at the Naval Academy on a noncompetitive basis to a
contractor which was performing other construction work at the con-
struction site, and which was asserted to have been familiar with the
building to be renovated. Detailed plans and specifications had been
prepared for the project, but the Navy was nonetheless concerned that
among other things, (1) the plans and specifications, although “fairly
complete,” did not fully delineate all areas or obviate all uncertainties,
and that it was impossible for the specifications to do so; (2)a satis-
factory bid could not be obtained by formal advertising because a bid-
der, without “special knowledge of the site might include in his bid
¢ =¥ sigmificant contingency factors to protect himself” from hidden
conditions, thus increasing the cost to the Government; and (3) a low
bidder under formal advertising procedures, lacking such “special
knowledge,” might bid too low and thus operate at a loss which could
result in delay or which it might attempt to recoup through inferior
workmanship. Considering all of those factors, we stated :

There is no requirement that competitive bidding be based upon plans and

specifications which state the work requirements in such detail as to eliminate
all possibility that the successful bidder will encounter conditions or be required
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to perform work other than that specified in detail in the plans and speecifica-
tions, Such perfecetion, while desirable, is manifestly impracticable in some adver-
tised procurements * * % Whether provision ix made in an advertised invitation
and resulting contract for the cost of additional work resnlting from unknown
conditions to be borne by the Government by change order to the-contraet, or
whether bids are solicited and contracts awarded on @ basis which will reguire
the bidder to perform all work at the hid price regardless of the conditions
encountered, is within the discretion of the contracting agency. Ilowever, where
the plans and specifications are sufficiently complete fo permit hidding on an
equal competitive hasis, a possibility that hidden or unknown conditions may
exist and prove such plans and spevifications to be incomplete does not in itself
justify a failare to obtain for the Government the benefits of full and free
competition by submitting such plans and specifientions to competitive bidding.

Where competitive bids are solicited under conditions by which the contraeting
agencey either expressly or impliedly warrants the complefeness and acenvacey
of the plans and specifications. or provides for adiustment in the contract price
for additional work resulting from changed or nnknown conditions, and thus
assumes liability to pay an amount over and above the bid and contract price
for any work not specified in or contemplated by the plans and speeifieations,
the problem of inflated bid pricex resulting from the addition of amonnts to
cover eontingencies, as well as the pessibility of inadequate bid prices resnlting
from failure to include amonnts to cover contingencies, would appear to be, for
all practical purposes, nonexistent, = ¢ @

In the ahsence of either a warranty as to the accuracy and completeness of
the plans and specifications or express provision for adjustiment in the confract
price for additional work resulting from changed or unknown conditions, the
possibility of receiving both inflated and inadeqguate bid prices is always present.
However, we are aware of no sound basis upoir which it muay be contended that
the possibility of receiving some bhid prices containing contingency allowances
which may Iater prove to be excessive. and other bid prices containiug contiue
ceney allowances which may later prove to be inadegnate, constitutes a justic
fieation for failing to submit the proenrement to competitive bidding. Tu the
event all bids ave considered excessive they may, of course, be rejected, in wiich
event specific and adequate anthority exists under 10 TS0 23048a) 015 to
negotinte a fair price to the Government, [ASPR 3-201.3 provides for dissolu-
tion of the small business set-aside in this instance.] Conversely, in the event
a bid is received from a respounsible bidder in an awount which the contraeting
agency considers improvideut, it wonld appear to be inemmbent upon the cone
tracting ageney to verify the bid price and, in the absence of snch error ax wonld
instify its rejeetion. to accept such bid and to protect the interest of the Govern.
ment by vigilant inspeetion and supervision of the work to assure that the
gquaiity of hoth mat:rials and workmanship is in accord with the countraet
regrivements. 41 Comp. Gen, 484, 488 O (1962).

Tt eighteen situations listed in ASPR 3-210.1 are apparently in-
tenden to be merely illustrative, and we do not interpret the para-
graph as reguiring invocation of negotiating authority in all similar
situations, but only those where the underlying reason for the excep-
tion exists. Indeed, ARPR 3-101(a) requires that even when one of
the negotiation exceptions cculd he invoked. formal advertising is
still to be used when that method is feasible. S 51 Comp. Gen. 637,
639 (1972) . Washiungton Patrol Sepivice, Tnew of ol ., B 1883735, Sep-
tember 21, 1977, 77-2 CPD 209. The use of “exception 10.” thevefore,
is dependent upon the existence of specified situations where it is not
practicable to obtain competition by nreans of formal advertising.
Thus, the pertinent criterion in this case is not the inability to predict
the exact amount of the work to be done or the desirability of nego-
tinting with offerors to enhanece their wnderstanding of the specifi-
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cations requirements, but rather the impracticability of obtaining
competition through formal advertising because of the émpossibility
of drafting a reasonably adequate specification of what is to be pur-
chased or for some other valid reason. Negotiation is not authorized
merely because a complex product or service is being procured and
the agency desires only to insure the offerors’ understanding of an
admittedly detailed specification, see Informatics, Inc., B-190208,
March 20, 1978, 78-1 CPD 215; Cincinnati Electronics Corporation,
et al., 55 Comp. Gen. 1479 (1976), 76-2 CPD 286, or because of the
possibility of unbalanced bidding, or because contractors have to
provide their own procedures when such procedures are not an ele-
ment of proposal evaluation. As indicated, the RFP contemplated
only a price competition. See, e.g., 37 Comp. Gen. 72 (1957). We there-
fore conclude that no reasonable basis exists to conduct this procure-
ment under negotiated procedures, and that the Air Force require-
ment should be recompeted under small business restricted advertising
procedures.
4. The Cancellation Ceiling

Saxon complains that the original “cancellation ceiling” of 6.48%
included in the RFP by Amendment 1 was not revised after
the BEQ of engines for item 4AA for the first contract year was
reduced by 626. That change in the BEQ reduces the total first year
quantities by 37% (40% of the specific item involved). Saxon asserts
that the failure to adjust the cancellation ceiling will result in un-
necessarily higher prices to be paid by the Government because of
the increased risk involved. Saxon also questions the source of the
original cancellation ceiling figure, claiming that it suspects it was
“pulled out of the air.”

With respect to protester’s latter contention, the RFP requests that
offerors furnish the agency with their “estimated start-up non-recur-
ring costs with supporting data” so that the contracting officer can
evaluate the data and determine a “fair and reasonable percentage
factor” for the cancellation ceiling, The RFP requires that such
information be submitted by the 25th day after issuance of the RFP.
Saxon did nof submit its estimates, but claims the percentage was
established by the contracting officer before it had a chance to respond.
We note that the amendment to the RFP establishing the cancel-
lation ceiling was issued 29 days after the date of the RFP, so that
protester’s contentions in this regard are without merit.

With respect to the protester’s primary concern, we agree that the
failure to increase the cancellation ceiling (which is expressed as a
percentage of the contract price) after a reduction of the estimated
quantities for the first year of the contract substantially increases
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offeror risk of being unable to recover nonrecurring start-up costs
in the event the contract is terminated prior to completion unless
unit prices are increased to cover that contingency. In that case, 1f
the contract proceeds to completion, the Government will pay a higher
price than it might have had the cancellation ceiling been increased
in proportion to the reduced quantities.

The ASPR provides essentially identieal provisions for cancella-
tion ceilings on multi-year supply and service contracts. See ASPR

3222 (d) and (e) (supply contracts) and ASPR 1-322.6 (¢) and
(1) (service contracts). Those provisions in essence speeify that the
contracting officer is to develop reasonable nonrecurring costs for an
“average” prime or subcontractor; that a “best estimate” of the total
procurement cost is to be developed; that the “cancellation ceiling.”
expressed as a percentage of the total multi-year cost, be established
by comparing the non-recurring cost estimate to the total multi-year
cost estimate: and that the original cancellation ceilings may bhe
revised from information received after the original ceilings were
established which would indicate that the original ceilings are no
longer realistic.

Sonme risk is inherent in most types of contracts and offerors are
expected to allow for that risk in computing their offers. See Pulinctto
FEnterprises. 37 Comp. Gen, 271 (1978), 78-1 C'PD 116. Here, the can-
cellation ceilings do not guarantee that any particular offeror will es-
cape all elements of risk in the event of termination, and consequently
cach offeror must consider the cost of such termination and adjust its
prices as its own particular interests dictate. While the contracting
officer. in anticipation of lower prices, could have inereased the cancel-
lation ceiling in a proportion related to the reduction of the first year’s
estimated quantities, we are not aware of any statutory or regulatory
requirement that he do so. Thus, while prices offered might be higher
as a result of the increased risk. we fail to see how the ageney’s action
was improper or how Saxon could be prejudiced in any way since the
failure to adjust the cancellation ceiling would impact on all offerors
equally. Nonetheless, in view of our conclusions with respect to issues
1 and 3, we are suggesting that the .Air Force consider revising the
cancellation ceiling for use in its resolicitation.

5. Production Equipment

Saxon complains that no meaningful competition can be obtained in
this procurement unless the Government furnishes the equipment
necessary for the performance of the contract. Saxon contends that
because of the “minimum input of items on a non-gnaranteed basis”
under the contract, no prospective contractor could afford the invest-
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ment necessary to acquire the equipment needed for the performance
of the contract. Saxon implies that because the incumbent now pos-
sesses the necessary equipment, prospective offerors (other than the in-
cumbent) could not be expected to offer prices which are competitive
with the incumbent’s in view of the risks involved, and that as a re-
sult the incumbent is a “virtual sole source.”

The Air Force reports that the Government does not have the re-
quired equipment or special tooling to supply to any contractor, and
that the incumbent does own all the required equipment, “which he
acquired with his own capital.”

We believe that the contracting officer’s statements that the Gov-
ernment lacks the equipment necessary to supply any potential con-
tractor is dispositive of the matter. Although ASPR 13-308 authorizes
the contracting officer to furnish Government Production and Re-
search Property “AS IS,” obviously such equipment must be in exist-
ence before it can be offered for use. Moreover, there is nothing im-
proper ahout the competitive advantage that results from incumbency.
We have long recognized that certain firms may enjoy a competitive
advantage by virtue of their own incumbency or their own particular
cireumstances or as a result of Federal or other public programs. Z ous-
ton Films, Inc., B~184402, December 22, 1975, 75-2 CPD 404; Aero-
space Enginecring Services Covporation. B~184850, March 9, 1976,
76—1 CPD 164. The fact that the incumbent, by virtue of its prior con-
tracts, may have previously acquired and amortized the cost of the
equipment necessary to perform the proposed contract is a legitimate
competitive advantage which the Government is not required to equnal-
ize. See Aerospace Engineering Services Corporation, supra. As a con-
sequence, where one firm may be able to offer a lower price than an-
other firm because of the competitive advantages it has gained from
its prior contracting activity the Government 1is not precluded from
taking advantage of that offer. C'f. Braswell Shipyards, Inc., B-
191457, March 24, 1978, 78-1 CPD 233. We do point out, however, that
the RFP is structured to provide for contractor recovery of nonre-
curring costs over the life of the contract, so that the competitive ad-
vantage complained of is equalized to some extent.

6. Responsibility Provisions

Saxon claims that the RFP provisions relating to offeror respon-
sibility conflict because “[s]ection C-11(b) sets forth mandatory per-
sonnel and equipment requirements” and section C-11(c) indicates
“that. these personnel and equipment could merely be available instead
of on board.” Saxon suggests that the “procurement has been custom
designed for * * # the incumbent,” also complains that the master

A A1A M T - 7
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equipment list which an offeror must have available to demonstrate its
responsibility “gives rise to the question as to whether this is an Air
Force master equipment list or simply an asset list of the incumbent
contractor.”

Paragraph C-11 is set forth in pertinent part as follows:

C-11. DEMONSTRATION OF RESPONSIBILITY :

(b) Demonstration of Ability to Perform. Prospective contractors must dem-
oustrate affirmatively their capability * * * to perform all of the work called
for in striet accordance with the specifications., * * #* For this purpose pro-
spective contractors must have available for Government review at any time
after submission of the offer, documented evidence of their qualifications. This
documentation will, as a minimmum, include (i) qualifications of the manage-
ment: # # = (iii) evidence of the assured availability of all necessary facilities
and technical skill; * # # In addition to the above, it is mandatory that:

(1) The facility proposed for contract performance mnst have prior to award
of contract :

(i) A full time facility manager with experience and training to qualify him
for managing a complex program ;

(ii) A property manager experienced in the administration of Government
property under Defense Maintenance Contracts who has demonstrated an abil-
ity to effectively reqmisition, acconnt for, and coutrol material obtained from/
for the U.S. Government.

(iil) Qnalified contract administrator(s) ;

(iv) A production manager experienced in engine scheduling and maintenance
work ;

(v) A quality control manager experienced in implementing Qnality Assurance
and Inspection Procednres and Standards;

(vi) A safety manager experienced with government safety standards appli-
cable to engine contracts.

% ®* B = # Ll %

(3) The offeror, as & company, has available for performance of proposed pro-
curement any facilities and equipment set forth in Appendix “A”, attached here-
to and Master Equnipment List available for review # * #*,

(4) The foregoing information must in all eases be ready and available for
presentation to the government no later than the date of commencement of the
Pre-Award Survey conducted in accordance with ASPR 1-905.4.

(¢) Evidence submitted under paragraph (b) above and commitment made
at the time of any Pre-Award Survey such as, but not limited to, acquiring fa-
cilities, equipment, additional personnel, etc.,, may be incorporated in any such
resultant contract. * * *

We see no conflict in the cited provision. Paragraph (b) sets forth
requirements for documented evidence of responsibility which ofterors
must have available for review and lists specific personnel who must
be employed (“on board”) by the facility (not merely available) prior
to award; paragraph (c) warns that the evidence submitted under
paragraph (b), as well as any commitment made at the time of the pre-
award survey relative to acquiring additional personnel, may become a
contract commitment. The fact that specific managers and other per-
sonnel are required to be “on board” prior to award is not inconsistent
with the requirement that the offeror be prepared to commit itself that
other skilled personnel (or other facilities) necessary or asserted to be
available for contract performance in fact will be employed if the
offeror is awarded a contract.

With regard to the Master Equipment List identified in paragraph
(b) (3), the Air Force reports that it is not a list of the incumbent’s
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equipment but rather a list of equipment used by the Air Force when
it was performing the overhauling tasks “in-house.”

7. Estimate for Spare Parts

The RFP schedule includes three line items covering parts and ma-
terials to be acquired by the contractor, and provides for reimburse-
ment to the contractor either on the basis of vendor invoices or as ne-
gotiated by the contractor and contracting officer. Saxon claims that
the agency’s failure to disclose the cost estimate for spare parts which
may be required over the initial 3-year term of the contract “leaves
contractors in the dark as to their capital requirements for this item,”
and gives offerors “no basis for estimating personnel or automotive
requirements” which Saxon claims could have a material effect on
their offers.

The Air Force reports that spare parts are furnished by the Govern-
ment in most cases, but that it is estimated that the contractor will
have to provide some $1.5 million in spare parts over the 3-year con-
tract period. In those cases where spare parts are not available from
the Government, the contractor is reimbursed for its costs, as indicated
in the RFP.

According to the Air Force, the only capital required is “that invest-
ment needed to cover the time period between when the contractor
pays for a contractor acquired part and when the Air Force reim-
burses that purchase”; the period of the investment depends on the
efficiency of the contractor’s billing process. An efficient billing proc-
ess, the Air Force claims, could keep the capital investment for spares
near zero. The Air Force further reports that while it did not include
the $1.5 million estimate in the RFP, it planned to discuss the matter
with competitive range offerors during negotiations.

We do not think the Air Force was required to include this informa-
tion in this RFP. Nonetheless, since the Air Force does have an esti-
mate, since that information appears to be of importance to at least one
potential offeror, and in view of our conclusion that the use of negotia-
tion procedures for this procurement is not justified, we are suggest-
ing to the Secretary of the Air Force that consideration be given to
including this information in future solicitations.

8. Evaluation Method

Saxon complains that the addition of a factor of $37,112 to all offers
except the incumbent’s, as the estimated cost to the Government for
the packing and transportation of (Government property necessary
for the performance of the contract from the incuinbent’s facility to a
new contractor’s plant, results in an unfair competitive advantage. We
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reject this argument. We know of no requirement that the Government
ignore costs associated with a change in contractor so that all competi-
tors will be on an equal footing. Indeed, a proper price evaluation
should reflect the true costs to the Government of making a particular
award by taking into account those tangible factors relating to costs
that the Government would have to bear. In this respect, ASPR 19
301.1(b) specifies that transportation costs be included as a cost factor
in the evaluation of bids or proposals when (Fovernment property is to
be furnished to a contractor. Moreover, this Office has recognized the
validity of the cost of changing contractors as a legitimate evaluation
factor, even though such factor may penalize every bidder or offeror
except the incumbent. 52 Comp. Gen. 903 (1973). We thervefore find no
merit to the protester’s assertions in this respect.

Conclusion

Although the protest is denied with respect to most issues, the protest
is sustained with respect to the Service Contract Act issue and the ne-
gotiation issue. We therefore are recommending that the Air Foree
submit an SF 98 to DOL and incorporate into its solicitation the ap-
propriate ASPR Service Contract Act provisions as well as any wage
rate determination issued by the Department of Labor. We ave further
recommending that the RFP be canceled and that the requirement he
resolicited in the form of small business restricted advertising. Tn ad-
dition, we are suggesting that the .\ir Force consider 1) including in
subsequent solicitations its estimate of spare parts that a contractor
will have to furnish under the contract. and 2) revising the cancella-
tion ceiling to be specified in the resolicitation in view of the revised
estimated quantity for item 4.\ A.

Because this decision contains a recommendation for corrective
action to be taken, it is being transmitted by letter of today to the con-
gressional conunittees named in section 236 of the Legislative Reorga-
nization Act of 1970, 31 T.8.C. 1176 (1970). which requires the sub-
mission of written statements by the agency to the House Committee
on Government. Qperations, the Senate Committee on (Fovernmental
Affairs and the House and Senate Committees on A ppropriations con-
cerning action taken with respect to our recommendation.

[ B-191041]

Leaves of Absence—Forfeiture—Administrative Error

Where employee seeks and obtains an unofficial estimate of projected retire-
ment amnnity, wherein an error in division was made cansing an overstatement
of such annuity, but by the time the error was discovered and the employee de-
cided to postpone retirement. he was unable to schedule and use all excess an-
nual leave, since calculation error did not involve consideration of leave matters
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such error as was made does not qualify under 5§ U.S.C. 6304 as a basis for
restoration of forfeited annual leave.

In the matter of Edwin W. Guilford—forfeited annual leave, June 2,
1978:

This action is in response to a request dated December 30, 1977 (ref-
erence 9403: RJG), with enclosures, from Mr. Robert J. Griffin, Civil-
ian Personnel Division, Naval Air Systems Command, requesting a
decision concerning the right of Mr. Edwin W. Guilford, a civilian
employee of that activity, to have 120 hours of annual leave which was
forfeited at the close of the 1976 year restored to his leave account.

The file indicates that in November 1976, the employee, who had
been contemplating retirement, requested an unofficial computation of
his estimated annuity from his servicing personnel office. At that time,
the employee apparently had 184 hours of annual leave to use without
Josing it and it is indicated that he was in a position to use it should
computation of his annuity prove to be unsatisfactory. Upon being
given that annuity estimate, apparently there were some doubts in his
mind as to its correctness, for on November 17,1976, he had the compu-
tation again checked for accuracy. On recheck, he was assured of the
minimum accuracy of his projected annuity.

On December 17, 1976, the employee, after making annuity compari-
sons with a similarly situated co-worker, again had doubt as to the
accuracy of his annuity estimate. On recomputation that date by a
different employee of the same personnel office he was advised that his
projected annuity as originally computed was erroneously overstated
by approximately $84 a month. The file indicates that the error was the
result of incorrect division.

At this point, the employee decided to postpone retirement and im-
mediately went on annual leave for the remainder of the year in order
to use as much of his use-or-lose leave. However, he was only able to
schedule and use 64 hours during the remainder of the leave year and

lost 120 hours.

It is the employee’s contention that but for the administrative
error in the computation of his projected annuity, he would not have
fost this leave. Further, that since the error was not administratively
discovered and corrected until a date after the first date such leave
could be taken to avoid forfeiture, he should have such forfeited leave
restored to his account.

The controlling law, 5 U.S.C. 6304 (d) (1), which-was added to title
5, United States Code, by subsection 3(2) of Public Law 93-181, ap-
proved December 14, 1973, 87 Stat. 705, provides in part:

(d) (1) Annual leave which is lost by operation of this section because of—

(A) administrative error when the error causes a loss of annual leave other-

wise aceruable after June 30, 1960 ;
) 7 -] ® ® = *

shall be restored to the employee.
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The Civil Service Commission has, pursuant to 5 U.S.C. 6311
(1970), issued regulations implementing the provisions of i T.S.C\.
6304(d) (1), supra. These regulations are contained in the attach-
ment to Federal Personnel Manual (FPM) letter No. 630-22. dated
Janunary 11, 1974, and are codified in subpart ¢, part 630 of title 5,
Code of Federal Regulations.

That which is considered as constituting error under the before-
cited provisions is a matter for which primary jurisdiction has been
determined to lie with the agency involved. See 55 Comp. (Gen. T8
(1976). In that decision at page 783 we pointed out that decisions of
our Office have construed as administrative error such matters as
the failure of an agency to carry out written regulations which have
mandatory effect for the purpose of correcting erroneous pay rates,
Also, when connseling of an employee is required by administrative
regulation, such as in cases involving retirement, the failure to give
correct advice on such matters as the employee’s service eredit con-
stitutes an administrative error. See B- 174199, December 14, 1971,

Appendix A of Navy Depavtment Civilian Manpower Management
Instructions (CMMT) 831.81, implementing the provisions of the
FPM. provides in seetion A-1:

2. As a minimum. every employee who ix approaching retirement should

have access, on an individual basis, to full information concerning retirement
benefits and to consultation on individual guestions concerning retirement.

B Eed i i) fad

e. Amnuities shonld be computed with maximuim aceuraey possible, but it
should he made elear to the employee that the Civil Rervice Commission is the
aunthority on this, It is better to under-estimate than to over-estimate.

Leave matters, while incident to retirement, are not an inherent part
of an inquiry regarding retirement, serviee eredits for computation
parposes, or the amount of an annuity, nor are they by regulation
made <o,

According to the information in the file. the counseling which the
emplovee requested and received specitically related to the compuia-
tion of his retired annuity if he =hould retire at the end of tie vear.
By the employee’s own statements in the file, he neither recwested
nor received any counseling regarding possthle forfeiture of leave,
The file indicates he already knew that he was in a take it or lose it
leave statns if he remained in his position and did not retire at the
end of the year,

It is elearly evident that the ealenlation error did not in any way
imvolve consideration of leave. It relauted only to a computational
ervor in his projected. but unoflicial retirement annuity. According
to the file, service credits and rates of pay were properly used in that
computation. While there was an error in that computation, such
error was one of division and related only to the annuity being un-
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officially estimated. In this connection, it is noted that such error was
corrected in a timely manner, thus, avoiding the employee electing
to retire and being unpleasantly surprised by receiving an annuity
considerably less than anticipated.

Accordingly, since there was no error made in the employee’s leave
account, there is no legal basis upon which his forfeited annual leave
may be restored.

[ B-138942 ]

Travel Expenses—Air Travel—Foreign Air Carriers—Prohibi-
tion—A pplicability

Where U.S. Air carrier service originating in Vienna. Austria, requires connec-
tions in New York en route to Washington, D.C., traveler may not use foreign
air carrier between Vienna and London, England, or Paris, France, to connect
with a direct flight to Washington, to avoid the congestion of JFK International
Airport, New York. The inconvenience of air traffic routed through New York
is shared by approximately 40 percent of all U.S. citizens traveling abroad. It
aoes not justify deviation from the scheduling principles that implement -49
T.8.C. 1517 inasmuch as the proposed deviation would diminish U.S. air carrier
revenues.

in the matter of the Joint Chiefs of Staff—Fly America Act—connect-
ing service in New York, june 5, 1978:

We have been asked by the Per Diem. Travel and Transportation
Adlowance Clommittee to consider a request by the Director, Joint
Staff, Office of the Joint Chiefs of Staff, to waive the requirement im-
posed by 49 T.8.C. § 1517 for use of certificated TU.S. air carrier serv-
ice available at point of origin for travel from Vienna, Austria, to
VWashington. ID.C. In addition, we are asked to consider a proposed
change to the Joint Travel Regulations (JTR), Volume 1, to permit
deviations in cases of “undue hardship® {from the routing principles
set forth in the Comptroller General’s Guidelines for Implementation
of Section 5 of the International Air Transportation Fair Competi-
tive Practices .Act of 1974, B-138942, March 12, 1976, as clarified by
our decisions.

The Guidelines require use of certificated 17.S. air carriers for all
{rovernment-financed commerciai foreign air transportation of per-
sons or property if certificated service is available. Certificated serv-
ice is defined as available “if the carrier can perform the commercial
foreign air transportation needed by the agency and if the service
will accomplish the agency’s mission,” and even though :

(a) comparable or a different kind of service by a noncertificated air carrier
costs less, or

th) service by a noncertificated air carrier can be paid for in excess foreign
currency, or

(¢) service by a noncertificated air carrier is preferred by the agency or trav-
eler needing air transportation, or

(d) service by a noncertificated air carrier is more convenient for the agency
or traveler needing air transportation.
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The Guidelines set out four conditions, ali involving periods of en
route delay, under which certificated air carrier service may be con-
sidered unavailable. None of the conditions are applicable to the pres-
ent case,

In 55 Comp. Gen. 1230 (1976) we held that, consistent with the
Guidelines, the traveler should use certificated T8, air carrier service
available at point of origin to the furthest praeticable interchange
point. on a usnally traveled route and that where the origin or inter-
change point is not served hy a certifieated carrier, noncertificated
service should be used to the nearest practicable interchange point to
connect with certificated service. Our decisions at 36 Comp. Gen. 216
(1977). 56 id. 629 (1977), and 57 id. 76 (1977) have served to further
define availability of certificated service. The employee’s personal
financial responsibility for improper travel aboard foreign carriers is
spelled out in 56 Comp. Gen. 209 (1977). The basic concepts of sched-
uling travel to comply with the mandate of 49 U.S.C\. § 1517 apply to
travel by military officers and enlisted members as well as to the travel
of civilian ofticers and employees of the Government.

The specific itinerary with which the Director is concerned involves
return travel from Vienna to Washington. While certificated service is
available in Vienna. such service involves a change of planes in New
York. Tnder the Guidelines and our decisions, employees returning to
Washingtzn, D.C. from Vieuna would be required to use tlis service.
The Tirector suggests that this requirement imposes an undue hard-
ship upon the traveler and asks that a waiver be granted permitting
travel to be routed with connections in Frankfurt, Germany, direct
to Washington. D.C.. avoiding the congestion of the JFK Interna-
tional Airport in New York. The propesed scheduling would involve
use of a foreign air carrier for that segment of the travel between
Vienna and Frankfurt which, in the absence of justification, would
subject. the traveler to a financial penalty under 56 Comp. Gen. 209,
sSupre.

In support of his waiver request., the Director has submitted, as an
illustration of the travelers’ burden in complying with the Fly Amer-
ica scheduling principles, a trip report filed by a staffi member re-
counting the incenvenience experienced in connection with his return
trip from Vienna to Washington, in July of 1976. The TWA flight
from Vienna was temporarily diverted to Hartford, Connecticut, ap-
parently as a result of air traffic congestion over New York, resulting
in arrival at the JFK International Airport too late for connecting
flights to Washington. The staff member continued his travel the fol-
lowing day, having spent an uncomfortable night in New York. The
documentation forwarded for our consideration includes a letter
from the same staff member addressed to TWA describing similar cir-
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cumstances in July of 1977. The delay in that case was attributable to
bad weather. Together with these examples, we have been furnished
the following listing of factors which is felt by the Director to impose
personal hardship and inconvenience to travelers required to route
their travel through New York in accordance with the Fly America
scheduling principles:

+ # 2 delayed departure from negotiating site awaiting U.S, carrier up to four
hours) ; another four-hour delay in New York awaiting connection to Washing-
ton, D.C.; multiple baggage handlings greatly increasing the likelihood of loss
or misrouting; bus and/or taxi rides from JFK to La Guardia to make a
connecting flight; wasted time, additional expense and further inconvenience
when delayed arrival and/eor weather conditions require remaining in New
York overnight; and the usual frustrations associated with flights requiring
customs clearance before arrival at final destination. * * #

Although the Director’s specific waiver request covers only travel
between Vienna and Washington, the inconvenience on which the re-~
quest is based is applicable to all international travel involving routing
via New York. There is little, if any, difference between travel orig-
inating in Vienna and travel from most of the other locations in
Europe in terms of the inconvenience experienced by the traveler. To
illustrate the scope of the problem, we point out that in the summer of
1977, of the 255 flights provided each week by U.S. air carriers between
the TJ.S. and 13 gateway cities in Europe, 154 involved routings with
connections or stopovers in New York, Travel from Europe to Wash-
ington, without intermediate baggage handling and customs clearance
in New York, can be avoided only by initiating travel cn one of the
two nonstop flights departing daily from either London, England, or
Paris, France. In this connection we note that the certificated service
between Frankfurt and Washington, to which the Director refers as
imposing less hardship on travelers, is in fact routed through New
York. While the same flights continue on to Washington, the traveler
is required to deplane, claim his baggage, and clear customs in New
York.

In view of the above, we consider the Director’s request for waiver
as posing the broader issue of whether travelers may deviate from
the requirement to travel by U.S. air carrier available at point of ori-
@in to the extent necessary to connect with a certificated U.S. air car-
rier providing direct service to a gateway airport which is determined
to be more convenient by the agency. In general, the proposed devia-
tion would involve travel aboard a foreign air carrier from the point
of origin at which travel is begun to one of a very few gateway cities
abroad offering certificated service that avoids connections orlayovers
in New York. The Director’s waiver request involves essentially the
same considerations as does his request for approval of the following
proposed change to 1 JTR para. M2150-3 to recognize as an addi-
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tional ecircumstance of unavailability of certificated service occasions
where:

* % & the traveler would be subiected to undue hardship which can he avoidpd
by using a noncertifieated air earrier to the nearest practicable interchange point

on a usnally traveled route to connect with service by a certificated air carrier
to the intended destination.

Neither the Flyv America provisions of 49 T.S.C. § 1517 nor the
Guidelines issued thereunder include a provision for waiver of the
Aet’s requirements. The Guidelines do. however, recognize broad an-
thority on the part of the agency to determine that certificated serv-
ice otherwise available cannot provide the foreign air transportation
needed or will not accomplish the agency's mission. Thus, the coneept
of availability of TU.S. air carrier service includes such basic assump-
tions as that reservations can be secured and a reasonable degree of
certainty that the service which the airline offers to provide will be
provided without unreasonable risk to the traveler’s safety. The Guide-
lines specifically provide that convenience to the traveler or agency
will not support a determination that certificated U.S. air carrier serv-
ice 1s unavailable. We recognize that there are considerations that sur-
pass mere inconvenience that may well warrant deviation from strict
adherence to the Fly America schednling principles. For example, we
understand that for a period of time hotels in (“airo refused to make
or keep reservations for TU.S. travelers. Based on its finding that
travelers routed through (airo with connections the following day
faced a substantial risk of being left stranded without overnight ac-
commodations, the Department of State, for that period of time, per-
mitted travelers to avoid T.S. air carrier service requiring overnight
connections in ("airo. We believe this was a proper exercise of admin-
istrative discretion in determining that the U.S. carriers involved could
not provide the conunercial foreign air transportation nee le-l.

In general, the determination that a T.S. air earrier cannot serve the
agency’s transportation needs is to be made by the agency and will not
be questioned by this Office unless it is arbitrary or capricious. Iow-
ever, because of the potentially far reaching consequences of a deter-
mination that T.S3. air carrier service requiring connections or layovers
in New York falls within this category, and becanse the matter has
been raised informally on several occasions, we feel it is appropriate to
specifically address the question of whether the inconvenience to the
traveler described by the Director is of such magnitude as to surpass
mere inconvenience and warrants a determination that the T.S. air
carrier available at point of origin cannot provide the transportation
required.

We take note of the fact that the JFK International Airport in
New York is the busiest of the international airports in the U.S. and
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that experienced travelers may sometimes prefer to avoid its conges-
tion. The Department of Commerce’s figures indicate that of the 6,226,-
290 T.S. citizens who traveled abroad in 1975, 2,648,752, or 42.5 per-
cent, departed from the JFK International Airport. Although there
1s no breakdown, it has been estimated that more than 75 percent of the
passengers departing from that airport travel eastward. While we do
not have data indicating how many of those TU1.S. citizens returned to
the U.S. by way of New York, we have no reason to believe that the
percentage would deviate substantially from the departure figure.
Whatever inconvenience is imposed upon the Government traveler in
requiring his use of a carrier routed throngh New York, that incon-
venience is shared by more than 40 percent of all U.S. citizens travel-
mg abroad and does not warrant a deviation from the Fly America
scheduling principles that wounld diminish U.S. air carrier receipts of
Government revenues.

The on-time arrival figures for the two major international air car-
riers indicate that the cases which the Director offers as illustrative of
the traveler’s hardship in traveling via New York are atypical. A re-
view of the airline schedules indicates that most flights from Europe
arrive sufficiently early in the afternoon so that even when arrivals
are delayed, connections to Washington can be obtained the same day.
The fact that departure from the negotiating sites and connections in
New York may each involve 4 hours of waiting time poses no unusual
hardship. In this connection the Guidelines recognize that where a
traveler is required to wait 6 hours or more to make connections en
route, certificated service may be considered unavailable. Under 56
Comp. Gen. 2186, supra, an employee is expected to delay his departure
to use certificated service for a peried that may well exceed 4 hours.
The snggestion that the deviation proposed would reduce the number
of baggage handlings does not take into account the fact that the trans-
fer of baggage in New York would merely be replaced by another
transfer of bagpage at the alternative locations in Europe. Although
the traveler may be faced with customs inspection at JFK Interna-
tional \\irport instead of a less congested airport and that some con-
nections may require a transfer between New York airports, we do not
believe these facts evidence greater inconvenience than that shared by
the greater proportion of all individuals traveling to Europe.

We recognize that international travel is not always a pleasant ex-
perience. However, the inconveniences complained of by the Director
are no greater than the inconveniences that confront most international
travelers, For this reason and inasmuch as the deviation proposed by
the Director would result in a diversion of revenues from U.S. to
foreign air carriers, we are unable to agree that such deviation com-
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ports with the requirement of 49 U.S.C. § 1517 for use of available T.S.
all carrier service.

[ B-139965 ]

Personal Services—Detective Employment Prohibition—Applica-
bility

Fifth Circuit Court of Appeals, in United Stuates er rel. Weinberger v. Equifur,
construed 5 U.S.C. 3108, the Anti-Pinkerton Act, as applying only to organiza-
tions which offer “guasi-military armed forces for hire.”” Although the Court did
not define “quasi-military armed force,” we do not believe term covers companies
which provide guard or protective services, General Accounting Office will follow
Court's interpretation in the future. Prior decisions inconsistent with Fyuifae
interpretation will no longer be followed. See 37 Comp. Gen. 480 (B-1907R4,
May 25, 1978).

To the Heads of Federal Departments and Agencies, June 7, 1978:

Over the years we have had numerous occasions to interpret and ap-
ply the so-called Anti-Pinkerton Aet, 5 T.S.CL § 3108 (1976). Tt occurs
most frequently in connection with protests agamst the award of con-
tracts for gunard services, but occasionally arises in other contexts as
well. The Aet provides:

An individual employed by the Piukerton Detective Agency, or similar or-
ganization, may not be employed by the Government of the United States or the
Government of the District of Columbia.

The original Anti-Pinkerton et was enacted as part of the Sundry
Civil Appropriation et of August 3, 1892, 27 Stat. 368. Tt was made
permanent the following vear by the et of March 3, 1893, 27 Stat.
391, The legislation was the result of congressional concern over the
use of private detectives as strikebreakers and labor spies by private in-
dustry in the labor disputes of the 188("s and 1890, a practice which
gave rise to acts of violence and became an emotionally charged issue.
The Act was given its present wording by the 1966 recodification of
title 5 of the United States Code, Public Law 89 334, 80 Stat. 378,
416 (5 .8, Code 18913 (1970)). Many bills have been introduced
over the years to repeal or modify the Aet, but none have heen enacted.
A comprehensive disenssion of the origins of the et is contained in S.
Rept. No. 447 (to accompany S. 1543). 88th Cong.. 1st Nes~. (1963).
It has become apparent in recent vears that the Act has outlived the
cireumstances which produced it, and whether the Act continnes to
serve a useful purpose has been frequently questioned.

Interpretation of the Act began shortly after its enactment, and has
evolved through a series of decisions by this Office and its predeces-
sor, the Oftice of the Comptroller of the Treasury. In brief, the deci-
sions have held that the .\ct applies to contracts with “detective agen-
cies” as firms or corporations as well as to contracts with or appoint-
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ments of individual employees of such agencies; that it prohibits the
employment of a detective agency or its employees regardless of the
character of the services to be performed, but does not prohibit the em-
ployment of a “protective agency”; that it applies only to direct em-
ployment and does not extend to subcontracts; that it does not extend
to a wholly owned subsidiary of a detective agency if the subsidiary
itself is not a detective agency. In distinguishing between a detective
agency and a protective agency, we have considered the nature of the
functions the agency may perform under its corporate charter and
State licensing arrangements, as well as the functions it in fact per-
forms. 8 Comp. Gen. 89 (1928) ; 26 ¢d. 303 (1946) ; 38 id. 881 (1959);
41 id. 819 (1962) ; 44 id. 564 (1965); 55 id. 1472 (1976) ; 56 id. 225
(1977).

These administrative decisions evolved without the benefit of judi-
clal precedent since, until recently, the Anti-Pinkerton Act had never
been interpreted or discussed in a reported decision of any court. In
1977, the Fifth Circuit Court of Appeals construed the Act in con-
nection with United States ex rel. Weinberger v. Equifaz, 557 F.2d
456 (5th Cir. 1977), cert denied January 16,1978 (46 U.S.L.W. 8445),
rehearing denied March 6, 1978 (46 U.S.L.W. 8556). In that case, the
plaintiff-relator contended that the defendant, a credit reporting comn-
pany, was a detective agency for purposes of the Act, was thereby
barred from doing business with the Government, and that its billing
of the Government for services rendered violated the False Claims
Act, 31 U.S.C. §§ 231-32. The Court of Appeals affirmed the District
Court’s dismissal of the complaint for failure to state a cause of action.
In so doing, the Court concluded as follows:

In light of the purpose of the Act and its legislative history, we conclude that
an organization is not “similar” to the (quondam) Pinkerton Detective Agency
unless it offers quasi-military armed forces for hire. 557 F.2d at 463.

We have carefully considered the Court’s decision and find ourselves
in essential agreement with it. We note that the Court did not define
“quasi-military armed force,” nor do we see the need to attempt it here.
Nevertheless, it seems clear that a company which provides guard or
protective services does not thereby become a “quasi-military armed
force,” even if the individnal guards are armed, and even though the
company may also be engaged in the business of providing general in-
vestigative or “detective” services.

In the future, we will follow the decision of the Fifth Circuit in
Fquifur In interpreting and applying the Anti-Pinkerton Act; that
i, the statutory prohibition will be applied only if an organization can
be said to offer quasi-military armed forces for hire. Prior decisions
of this Office inconsistent with the Equifax interpretation will no
longer be followed.
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[ B-103315 ]

Fees—Membership—Appropriation Availability

Purchases of individual travel club memberships in the name of a Federal ageney
for the exclusive use of named individual employees is approved where the
purchases will result in the payment of lower overall transportation costs by
the Government.

In the matter of payment for travel club membership fees, June 8,
1978:

The San Francisco, California, Office of the Department of Honsing
and Urban Development Agency has requested our decision on the le-
gality of using appropriated funds to purchase air travel elub mem-
berships for nse in the proeurement of official travel between points
in the Hawaiian Islands. Similar requests have been received orally
from other Government agencies.

Travel elub eards arve issued by Hawaiian MAirlines. Ine. and by
Aloha Airlines, Ine. There is a one-time charge of 85 for each mem-
bership. Presentation of a validated travel c¢lub card entitles the pas-
senger to discount fares which apply during the off-peak hours from
12:01 a.n. to 6:30 am., 7 days a week, and f1 om 8 p.ni. to midnight on
all days except Friday and Sunday. The discount fares ave approxi-
m.uelv 20 percent lower than regular fares, with certain excepiions.
The 5 membership fee can be recouped from the lesser charges paid
on one or two trips. .

Ordinarily the travel club eards are issued in the name of each indi-
vidual passenger and remain valid for the life of the member or until
termination of the discount fares, whichever occurs first. One of the
airlines has agreed, however, to the purchase of individual cards in
the name of the Federal ageney for the exclusive use of eaclht individual
emplovee when travelling on ofticial husiness.

Setion 5946, Title 5, T.8. Code, prohibits the use of appropriated
funds or the payment of membership fees or dues of employees of the
Government as individuals, except as authorized by specific appropri-
ation, by express terms in a general appropriation, or in connection
with employees training under sections 4109 and 4110 of Title 5. See

2 Comp. Gen. 495 (1973). The prohibition contained in section 5916
s against the payment of membership feex or dues of employees of the
Government as individuals and does not apply =0 as to prevent a Fed-
eral ageney as such from becoming a member for the purpose of earry-
ing out the authorized functions of the agency. See 33 Comp. Gen.
126 (1953} 1 31 /. 398 (1952).

The appropriation for salaries and expenses of the Department of
ousing and Urban Development. Public Law 95-119, approved Oc-
tober 4. 1077, 91 Stat. 1073, provides funds for the necessary admin-
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istrative expenses of carrying out the functions of that Department.
Transportation is a necessary function of that Department.

Accordingly, where it is administratively determined that the pur-
chase of travel memberships in the name of the Department, for the
exclusive use of named employees, will result in the payment of lower
transportation costs by the Department, we will not object to the
purchase.

[ B-191318 ]

Energy—Department of Energy-—Contracts—Subcontracts—Gov-
ernment—Owned, Contractor—Operated Facilities—Procurement
Procedures

One exception to General Accounting Office (GAQO) general policy of not review-
ing award of subcontracts by Government prime contractors is for awards made
*“for” Department of Energy (DOE) by prime management contractors who op-
erite and manage DOE facilities and although these prime contractors may en-
e in variations from the practices and procedures governing direct awards by
terai Government, general basic principles pertaining to contracts awarded
cireetiy by Federal procurement (Federal norm) provide the standard against

witich award actions are measured.

Contracis—INegoiiation—iilequesis for (Quotations—Evaiuation
Criteria

Arthough it would Lave beea uroper to cuncel solicitation and maike soie-source
award when sole-source requirement is discovered after receipt of responses to
regquest for quotations (RFQ), award to sole-source suppiier under RFQ was
not prejudicial to other comupetitor since ultimately the same result would have
heen altained and RFQ did not set forth any particular basis (such as price) for
award, so that award cannot be «aid te have violated award criteria.

Contracis—Subeoniracis—Compesition—Applicability of Federal
Procurement Rules

Federn! procurement principies of fair play ang impartiaiity require that evaiua-
tion award factors be included in solicitations. GAO recommends that DOE
reguire iy prime management contractor to include «neh factors in its competi-
tive solicitations.

£

ontracie—>Negotiation—=Sale-Source Basis—- usiification
Materials to be tested mey be purciased sole-source from: only approved producer.
Contracte—Negotisticn—LFers  or Proposals—TPrenaraiion—
Costg—-Recovery

Trime centractor’s failure to restriet solicitation to sole source does not rise to
level of aehitrary or capricious action entitling protester to bid and proposal costs.
Coxin of preparing and filing protest are in any event unallowable.

In the matter of Fiber Materials, inc., june 8, 1978:

Fiber Materiais, Inc. (FMI) protests the award of a subcontract for
a “rigidized but undensified preform of fine-weave-pierced-fabric
(FWPF) carbon material woven from polyacrylonitrile {PAN) yarn”
under request for quotations (RFQ) BKH/07-5583 issued by Sandia
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Corporation (Sandia), the operating contractor for the Department,
of Energy’s (DOE) Sandia Laboratories.

FMI complains that notwithstanding its lower priced offer ($14,-
904), Sandia awarded a contract to AVCO Corporation (AVCO) for
816,000 on the basis of technical concerns not speeified in the RFQ.
FMI requests termination of the AVCO contract, or if termination
is “inappropriate,” a dnal award to FMI, plas bid and proposal costs
and the costs of filing “this protest.” For the reasons set forth herein,
the protest is denied.

This Oftice does not ordinarily review the award of subcontracts by
Government prime contractors, except in certain limited situations.
See Optimum Systems, Ine., 5+ Comp. Gen. 767 (1973), 75 -1 ('PD
166. One of the exceptions to our general policy is for those awards
made “for” DOE (previously the Atomie Energy Commission and
the Energy Research and Development Administration) by prime
management contractors who operate and manage DOE facilities.
See General Electrodynamics Corporation. B-190020, January 31,
1978, T8-1 CPD 78. Accordingly, since Sandia is purchasing the ma-
terial to be supplied by AVCO under Sandia’s prime contract with
DOE for the operation of Sandia Laboratories, it falls within our
subeontract award review policy.

Sandia (a subsidiary of Western Eleetrie) operates Sandia Lab-
oratories under a cost type, no profit. no fee contract with the De-
partment of Energy and its procurement policies and practices are
as agreed by Sandia and DOE. The DOE/Sandia agreement does not
require Sandia to procure goods and services under the provisions
of the Federal Procurement Regulations (FIPR). although it does
require Sandia to include specific clauses in its contracts “as ave re-
quired by statute, and Executive Order.” Since Sandia is not con-
tractnally limited in its procurement activities by the advertising
requirements of the Federal Property and Administrative Services
Act, 41 T.S.CL 252(c) (1970). or the Federal Procurement Regula-
tions, 41 (\F.R. 1-1.301-2 (1977), Sandia conducts all of its procure-
ments on the basis of negotiation, “secking to avoid sole source”
procurements, it claims, “to the extent possible.” We have recognized
that these practices and procedures of the Government's prime con-
tractors are not by themselves subject to the statutory and regulatory
requirements governing direct procurements by the Federal Gov-
ernment, 51 Comp. Gen. 329, 334 (1971) ; 49 id. 668 (1970), i.e., these
contractors may engage in variations from the practices and proce-
dures governing direct awards by the Federal Government. However,
since the subcontract awards are regarded as “for the Government,”
we think it appropriate to measure the award actions against the
general basic principles which govern the award of contracts by the
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Federal Government. Cf. 49 Comp. Gen., supra; 51 id. 678 (1972);
Optimum Systems, Inc., supra (where the “Federal norm” is the
frame of reference applied to Federal agency approval of its prime
contractor’s subcontract awards) and Griffin Construction Company,
55 Clomp. Gen. 1254 (1976), 76-2 CPD 26; Union Carbide Corpora-
tion, 56 Comp. Gen. 487 (1977), 77-1 CPD 243; BBR Prestressed
Tanks, 56 Comp. Gen. 575 (1977), 77-1 CPD 302 (regarding appli-
cation of the “Federal norm” to procurements conducted under
Federal grants).

The RFQ did not contain any award criteria, i.e., there was neither
a specified technical basis for the evalnation of offers received, nor
an indication that price would or would not be controlling. The deter-
mination not to award to FMI was based on a memorandum received
from Sandia technical personnel after Sandia’s receipt of offers rec-
ommending award be made to AVCO as a sole-source supplier. The
basis for that recommendation was that:

The material being procured is intended for extensive evaluation and testing
in order to provide data characteristic of future Navy and Air Force re-entry
vehicles. The Air Force is just now commpleting its qualification program of
FWPF-PAN for future re-entry vehicle applications [and] only AVCO has met
Air Forece Quality standards for FWPF-PAN billet preforms. The quality of
FMI material is yet to be determined. FMI has produced only other products
for the Air Force in the past. * # *

(12 {another firm] is the inventor of the high pressure densification process
for billet preforms and has been the Air Force technical consultant for carbon/
carbon materials. * #* * Y-12 states that on the basis of their experience with

preform manufacturers, he wounld strongly recommend purchasing billet mate-
rial for evaluation purposes only from Air Force-qualified vendors, in this case

A‘B(el\((t)ziuse the difference in price is relatively small and represents a minor
portion of total material evaluation program expenses, we wish to have you
place the order with AVCO. Only in this way can we be assured of receiving
material of the quality we require.

DOE further reports that the material to be supplied under the con-
tract was to be subjected to materials analysis tests, and that the result-
ing data is needed “in conjunction with future development and
design work * * * on weapon components that will be required to func-
tion properly in association with the FWPF-PAN materials which
the Air Force may use in future re-entry vehicle programs.” In other
words, it is Sandia’s position that since it wanted to test material that
was being used by the Air Force, its needs could only be satisfied by ac-
quiring the material from the one firm whose material had received
Air Force approval.

DOE concedes that the RFQ should have specified the requirement
that the material be Air Force qualified, and that the RFQ should
have been canceled with a subsequent sole-source award to AVCO.
DOE asserts, however, that Sandia’s negotiation with AVCO on a
sole-source basis under the existing RFQ achieved the same result and
that therefore there is no reason to terminate the AVCO contract.
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The touchstone of Federal procurement is that goods and services
will be obtained in such a way as to promote full and free competition
for the award of contracts consistent with the nature and extent of the
goods or services being procured. See 53 Comp. Gen. 209 (1973) : 41
T.S.C. 253(a) (1970); 41 C.F.R. 1-3.101(c) (1977). Where competi-
tion is feasible, competing offerors should be treated in a fair and im-
partial manner. See Signatron, Inc., 54 Comp. Gen. 330 (1974), T+ 2
CPD 368. In this regard, we have often stated that intelligent compe-
tition requires, as @ matter of sound procurement policy, that offerors
be advised of the evaluation factors to be nsed and the relative impor-
tance of those factors. See, e.g., Minjares Building Maintenance Com-
pany, 55 Comp. Gen. 864 (1976), 76-1 CPD 168; Signatron, Inc.,
supra. We regard this as basic to any fairly conducted procurement
and view as inimical to fundamental Federal procurement prineiples
of fair play and impartiality any procedures and practices which do
not comport with this “requirement.” We therefore concur with FMI
and DOE that the RFQ was defective not only because it failed to
specify Sandia’s actual needs, but also because 1t failed to provide any
basis (price or other factors) upon which evalnation for award would
be based. We are recommending to DOE that it require Sandia to in-
clude evaluation factors for award in its solicitations for competitive
procurements.

Notwithstanding these deficiencies, however, we do not believe that
FMT was unduly prejudiced by them. As we have noted, nothing in the
solicitation obligated Sandia to make award under the RFQ on the
basis of price or any other factor—FMI merely assumed that the low
offeror would receive the contract award. The time for FMI to have
questioned this obvious solicitation impropriety, which was apparent
prior to the date set for the receipt of proposals, was prior to that.
date. 4 C.F.R. 20.2(b) (1) (1977). Thus, FMI cannot now assert en-
titlement to award on the basis of its lower price.

With regard to the RFQ’s failure to set forth Sandia’s actual, more
restrictive needs, we see no point in objecting to Sandia’s failure to
cancel the RFQ and make a separate award to AVCO since it appears
that Sandia has established that a sole-source award to AVCQO would
have been proper. The record shows that the AVCO material had been
“flight tested” and extensively evaluated prior to being qualified by
the Air Force for use on re-entry vehicle applications, and that Sandia
needed its own data on this material for application for future re-
entry vehicle programs for use with military weapon components to
be designed and developed by Sandia. The record further shows that
the FMI material had not been Air Force qualified, and that Sandia,
without the Air Force qualification, could not be certain that the
properties of the materials proposed by FMI are sufficiently similar to
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the qualified AVCO material to provide meaningful data for Sandia’s -
own design programs. A sole-source award to AVCO under such cir-
cumstances is not objectionable. See, e.g., Allen and Vickers, Ine., et
al., 54 Comp. Gen. 445 (1974), 74-2 CPD 303 ; H.J. Hansen Company,
B-181543, March 28, 1975, 75-1 CPD 187. Thus we conclude that
award to AVCO was appropriate. There is, of course, no basis to
recommend a “dual award” as FMI requests. Moreover, the foregoing
does not, in our opinion, preclnde FMI from supplying similar ma-
terials for “other” Sandia research or design programs as it asserts.

With respect to FMI’s request for bid and proposal costs, bid prepa-
ration costs will be allowed where the Government acted arbitrarily
or capriciously with respect to a claimant’s bid or proposal; mere
negligence by the procuring activity is generally not sufficient to
support a claim for bid preparation costs. R. J. Beasley Construction
Corporation, B-190154, October 5, 1977, 77-2 CPD 274. In view of
our conclusions, we believe the most Sandia can be charged with in
this respect is negligence in failing to restrict the procurement to a
sole-source—and this does not rise to the level of arbitrary or capri-
cious action. Cf. William D. Freeman, M.D., B-191050, February 10,
1978, 78-1 CPD 120. Moreover, even if FMI were able to show entitle-
ment to bid and proposal costs, such costs would not include the costs
of filing this protest because:

Expenses incurred subsequent to bid opening * * * to pursue a protest are
not expenses in undertaking the bidding process * # * See Decscomp, Inc. v.
Sampson, 377 F. Supp. 254 (D. Del. 1974) ; Matter of Frequency Electronies, Inc.,
B--178164, July 5, 1974.

In Descomp, supra, at 367, the court * * * held that since the claimant “%¥ # #
has pointed to no statute or court-made exception authorizing the award of the
protest costs or attorney fees, they will not be allowed.” T & H Company, 54
Comgp. Gen. 1021, 1027 (1975), 75-1 CPD 345.

Accordingly, the protest, and the claims for bid and proposal costs

and bid protest costs are denied.

[ B-145455]

Transportation—Vessels—American—Cargo Preference—Routing

Where service in United States vessels is not available for entire distance
between TU.S. port of origin and overseas destination, 1904 Cargo Preference
Act requires transportation by sea aboard U.S. vessels with transshipment to
foreign land carrier to be preferred over transportation by sea aboard U.S.
vessels with transshipment to foreign-flag feeder ship even though latter is less
costly.

In the matter of interpretation of 1904 Cargo Preference Act, 10
U.S.C. 2631 (1976), June 12, 1978:

The Assistant Secretary of the Navy (Manpower, Reserve Affairs
and Logistics) requests an advance decision involving the 1904 Cargo
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“Preference Act, 10 U.S.C. 2631 (1976). Ie states that the question
1s whether that Act prohibits the Department of Defense from using
in overseas areas foreign-flag shipping services for shipping military
supplies where there is no United States vessel available and where
use of the foreign-flag shipping services would result in the overali
lowest transportation cost to the Government,

The Assistant Secretary states that the need for this anthority arises
from the increased use of containers and containerships for trans-
portation of cargo by sea and the increasingly common use of large
transoceanic containerships to serve only one or two major ports.
Assembly and distribution of container cargo from and to ports a
relatively short distance away from these major ports ordinarily is
performed in auxiliary ships operated under foreign flag. These
auxiliary ships are referred to as foreign-flag feeder ships and their
service has been called foreign-flag feeder service.

The Secretary refers to our decision in 49 Comp. Gen. 755 (1970)
im which we held that the 1904 Cargo Preference Act prohibits the
use of foreign-flag feeder shipping services for any part of a voyage
where shipping services arve available in United States vessels for the
entire distance between ports of origin in the United States and the
destination port overseas. He mentions difficulties and inconsistencies
which arise because of that decision which he believes require our
further review.

As examples of the types of problems now encountered, the Assist-
ant Secretary refers to the transportation of dry containerized mili-
tary cargo between U.S. Fast Coast ports and places in Seotland such
as the ports of Grangemouth and Greenock and the eity of Thurso.
This trade is served by three U.S.-flag carriers.

One U.S.flag carrier sails to Rotterdam, Netherlands, where it
transships to foreign-flag feeder ships cargo destined to Grange-
nouth; cargo for Greenock and Thurso is further transshipped at
Grangemonth to foreign land carriers.

The other two U.S.-flag carriers sail to Felixstowe, England, where
they transship to foreign land carriers cargo destined to the three
places in Scotland. One of these carriers offers an alternative route
to Greenock utilizing transshipment at Felixstowe to a foreign-flag
feeder ship; it also offers an alternative ronte to Thurso utilizing
transshipment at. Felixstowe to a foreign-flag feeder <hip and a fur-
ther transshipment at Greenock to a foreign land earrier.

In the Assistant Secretary’s view, use of the U.S.-flag carrier which
transships cargo at Rotterdam to foreign-flag feeder ships shounld
be preferred because it offers the overall lowest transportation cost
to the Government. This view, he says, is clearly consistent with the
1970 decision because none of the three carriers serves the three places
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in Scotland with United States vessels. He believes that the alterna-
tive of using the other two carriers who transship at Felixstowe to
foreign land carriers would result in a preference for foreign land
transportation over foreign water transportation, a preference he
cannot read into the 1904 Act.

The Assistant Secretary also states that if we believe that service
through Felixstowe is required by the Act, a further question is
presented : Should the less expensive foreign-flag feeder service be
favored over the more expensive foreign land service?

The 1904 Cargo Preference Act, as amended, 10 U.S.C. 2631 (1976)
reads:

Only vessels of the United States or belonging to the United States may be
used in the transportation by sea of supplies bought for the Army, Navy, Air
Force, or Marine Corps. However, if the President finds that the freight charged
by those vessels is excessive or otherwise unreasonable, contracts for transpor-
tation may be made as otherwise provided by law. Charges made for the trans-
portation of those supplies by those vessels may not be hizher than the charges
made for transporting like goods for private persons.

In 49 Comp. Gen. 755 we recognized that the statute is subject to
two exceptions, one express and the other implied. If the President
finds that the freight charged by United States vessels is excessive
or otherwise unreasonable, the statute explicitly provides that con-
tracts for transportation may be made as otherwise provided by law.
And in the present case we assume that no such determination has
been made.

The second exception arises by necessary implication in circum-
stances where United States vessels are not available to perform the
transportation by sea that is required. In such circumstances, foreign-
flag vessels may be used. 26 Op. Atty. Gen.. 415, 419 (1907). As
Curran v. Laird, 420 F.2d 122, 133 (D.C. Cir. 1969) makes clear,
the implied exception may be used where “. . . military supplies, per-
haps urgently needed, must sit upon the docks despite the availability
of foreign vessels to carry them” which is not the case here.

We declined in 49 Comp. Gen. 755 to read a third exception into
the Act to permit transportation by sea of containerized military
cargo in a [.S.-flag ship for the major part of the voyage and in
a foreign-flag feeder ship for a minor part of the voyage where United
States vessels were available for the entire distance at charges not
excessive or otherwise unreasonable. Here, United States vessels are
are not available for the entire distance. The question then is whether
the Act prohibits transshipment to foreign-flag vessels when trans-
shipment to foreign land carriers is available.

In our view the plain words of the 1904 Cargo Preference Act pro-
hibit the use of foreign-flag vessels for any “transportation by sea”
absent circumstances justifying the use of either of the two recog-
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nized exceptions. The fact that U.S.-flag carriers in the exercise of
their managerial discretion chose different intermodal arrangements
for moving containcrized transportation between places is inunate-
rial; the law in requiring the use of United States vessels necessarily
forbids the use of foreign vessels.

The idea that use of the T.S.-flag vessel which transships cargo at
Rotterdam to foreign-flag feeder ships should be preferred because it
offers the lower overall transportation cost also is immaterial. The
mandatory language of the law clearly indicates that cost considera-
tions cannot be used to avoid the requirement that United States
vessels be used except where the President finds that the freight
charged is excessive or otherwise unreasonable. 48 Comp. (Gen. 429, 432
(19G8) ; 43 id. 792,797 (1964). Furtherniore, our decision in 49 Comp.
Gen. 735 (1970) is inapposite because that decision involved a situation
where the transportation by sea coudd be performed entirely by United
States vesgels.

The use of the two carriers who transship cargo at Felixstowe to
foreigm land carriers in our opinion does not introduce into the 1904
Cargo Preference Act a preference for foreign land transportation
over foreign water transportation. One purpose of the Jaw is to protect
American shipping from competitive foreign <hipping, not from for-
eign land transportation. Further, the form of inland movement from
the port iz immaterial. See 43 Comp. Gen. 792 (1964).

The last consideration prohibiting the use of foreign-flag vessels in
this ease, hesides the plain words of the 1904 \et, is the practical Jdifll-
culty of determining the acceptability of the alternatives involving the
use of foreign-flag vessels. The objectives of the Aet are to aid United
States shipping, foster employment of United States ceamen, and pro-
mote the shiphuilding industry in the United States. 32 Caomn, Gen.
809, 811 (1973). Would using a foreign-flag vessel from Rotterdam,
Netherlands, to complete the vovage to the three destinations in Seot-
land better fulfill the Act’s objectives than using a foreign-flag vessel
from Felixstowe, England? Should this determination he made by
comparing the nantieal mileage from Rotterdam to destination with
the nautical mileage from Felixstowe to destination, or by comparing
other factors or alternatives? If there were an alternative of using
a Unifed States flag vessel to a port in the Caribbean which weed a
foreign-tlag veszel to complete the vovage to any of the three tlestina-
tions in Ncotland. would that be an acceptable alternative? There
is nothing in the 1904 et or its legislative history to help answer
these questions. And we think that given these problems, relazation
of sriet enforeement could lead to reduction in the use of Tnited States
vessels contrary to the intention of the 1904 Act.
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Since we have decided that service through Felixstowe with a trans-
shipment to foreign land carriers is required by the Act, no answer is
necessary to the question of choosing at Felixstowe between the more
expensive foreign land transportation and the less expensive foreign-
flag feeder services.

[ B-191076 ]

Leaves of Absence—Sick—Substitution for Annual Leave

Employee entitled to use sick leave specifically requested that such time be
charged to annual leave. Family’s timely request subsequent to employee’s death
that sick leave be substituted for annual leave may in agency’s discretion be
allowed and be basis for agency to pay additional lump-sum leave payment to
survivor. B-164346, June 10, 1968, and B-142571, April 20, 1960, modified.

In the matter of Interstate Commerce Commission—retroactive

substitution of sick leave for annual leave, June 12, 1978:

The Chairman of the Interstate Commerce Commission has re-
quested a decision as to whether an absence, which could have been
charged to sick leave but was charged to annual leave at the employee’s
request, may after the employee’s death be charged to sick leave with
the recredited annual leave included in a lump-sum leave payment to
the survivor of the deceased employee.

The Chairman states the circumstances as follows:

An employee of this Commission requested annual leave, which was approved
for the period, November 7-18. He signed the time and attendance cards before
commencing the leave. He committed himself to a hospital on November 7, for
psychiatric care and was discharged shortly before his death. He did not wish it
to be known he was seeking professional care and did not inform anyone at the
Commission that he was going to the hospital. His hospitalization was learned
only after his death, when we were informed by a member of his family. The
family then requested that his annual leave be recredited and his absence be
charged to sick leave. This request initially was denied by the Commission as
the employee had requested the annual leave purposely.

Further, it is administratively reported that the employee was on
duty immediately prior to the period of leave in question, and that he
returned to duty on November 21, 1977, was on sick leave on Novem-
ber 25 and returned on duty on November 28 until his death on No-
vember 29, 1977,

In 31 Comp. Gen. 524 (1952), it was recognized that absence due to
illness may be charged to accrued annual leave if timely requested by
the employee and approved by the administrative office concerned. The
charge to annual leave in the present case is in accord with that
decision.

The Chairman has cited two decisions of our Office, B-142571,
April 20, 1960, and B-164346, June 10, 1968, which hold that sick leave
may not be retroactively substituted for annual leave granted specif-
ically at the employee’s Tequest for the purpose of a greater lump-sum
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payment to the survivor of a deceased employee. He states, however,
that those rulings may not necessarily apply to the present sitnation.

The Court of Claims recently decided Lindscy v. United Stutes, No.
213-76 (Ct. CL July &, 1977), an analogous case wherein an employee
requested and was granted annual leave for a period of incapacity to
prevent possible forfeiture. Later that calendar year the employee
elected to retire and requested that sick leave be retroactively charged
for the period in lieu of the annnal leave previously requested and
granted. His request was motivated by the fact that the annual leave
conld be inclnded in his lump-rum pavment, while the fractional
month credit for sick leave gave him no benefit for retirement pur-
poses. The court held that when an emplovee secks leave substitution
to be compensated for all his accumulated annual leave in the same
year of his retirement, substitntion of sick leave for annual leave 1s
allowable. The court, although affirmatively limiting its holding to the
specific facts of the case, made the following suggestion to onr Office :

It would not be inappropriate for the General Accounting Office to review
de novo its over-all post hoc leave-substitution policy in the light, first, of the new
1969 and 1973 legislatiou, and, second, of the reality and measure of the hurden
on the employing agencies of permitting sueh retroactive adjustments. Tt may
well be that leave changes should be allowed unless the agency itself feels that
the administrative burden is too great, and accordingly adopts an internal regula-
tion limiting or curtailing the privilege. It may even be that no rule applicable to
the whole Government need he continued or promulgated, but that the matter
should be left to each ageney’s own assessment of the needs of its employees
balanced with the administrative ease or trouble in accommodating those needs.

Without attempting to set forth a new general policy at this time, we
now believe that, at least in those cases where the emplovee retives or
dies during the same year in which the leave is taken, and a timely re-

(] o ] «
quest, 1s made, it is appropriate to permit agencies to allow retroactive
leave substitution in their discretion depending upon the civerm-
stances of each case. Qur prior decisions to the extent of any incon-
sistency with this decision will no longer be followed.

In the present case, therefore, we have no objection to the retroac-
tive recrediting of annual leave of the deceased employee and the
charging his absence for the period of November 7-18, 1977, to «ick
leave if the Interstate Commerce C'ommission, in its discretion, deter-
mines that such action is appropriate.

[ B-191266 ]

Compensation—Promotions—Temporary—Detailed Employees

Arbitrator awarded backpay to two employees based on provision in negotiated
agreement requiring a temporary promotion when an employee is assigned to
higher grade position for 30 or more consecutive work days. Award may be im-
plemented since arbitrator reasonably concluded that agency violated agreement
in assigning higher grade duties to grievants for over 30 days. Award is con-
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sistent with prior General Accounting Office decisions and does not conflict with
rule against retroactive entitlements for classification errors.

In the matter of Roy F. Ross and Everett A. Squire—arbitration
award of temporary promotions for higher level duties, June 12,
1978:

This action involves a request by the Federal Labor Relations Coun-
cil, dated February 7,1978, for an advance decision as to the legality of
implementing the backpay award of an arbitrator in the matter of
Internal Revenue Service, Jacksonville District and National Treas-
ury Employees Union, Florida Joint Council (Russell A. Smith, Ar-
bitrator), FLRC No. 77TA-97. The arbitrator found that the agency
(IRS) had violated its collective bargaining agreement with the union
(NTEU) in failing to temporarily promote the two grievants during
their assignments to higher grade duties, and he awarded them back-
pay as a remedy. This case is before the Federal Labor Relations

Jouncil as a result of a petition for review filed by the agency alleging
that the award violates applicable laws and regulations.

BACKGROUND

The background of this case, as presented in the arbitrator’s award
and opinion dated July 21, 1977, is as follows. The grievants, Roy
F. Ross and Everett A. Squire, were employed as Revenue Officers,
grade GS-9, by the Internal Revenue Service, Jacksonville District,
and were assigned to the Collection Division in the IRS office in St.
Petersburg, Florida. The principal duties of a Revenue Officer in the
Jollection Division are to arrange for the collection of delinquent
taxes and to secure delinquent returns. Each case is assigned a nu-
meric indicator supplied by the IRS computer on the basis of selected
objective criteria. Pursuant to the “Case Assignment Guide for Reve-
nue Officers” of the IRS Manual, the numeric level assigned indicates
the predicted grade level of the case and is the primary consideration
in the assignment of cases for field contact. Numeric Level 1 cases meet
the predicted work requirements of grade GS-12; Tevel 2 cases meet
siich requirements of grade GS-11; and Level 3 cases are for lower
grades. The general objective is that Level 1 and 2 cases are to be as-
signed to Revenue Officers in grades GS-12 and GS-11 to the maxi-
mmm extent feasible, but they may be assigned as developmental work
to lower graded officers to enable them to gain experience in higher
grade work. Such developmental work normally should be no more
than 23 percent of their work. Finally, group managers are authorized
to review the cases and make changes in the numeric level indicators.

On or about November 24, 1975, there was a general reallocation
of case assignments to Revenue Officers in the St. Petersburg office.
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As a result of that action, Messrs. Ross and Squire filed grievances
i late January, 1976, requesting temporary promotions to grade
(GS-11 for the period from November 24, 1975, to Janunary 26. 1976,
in the case of Mr. Ross and- frontPecember 9, 1975, to Jannary 26,
1976, in the case of Mr. Squire. The grievants also requested perma-
nent promotions to grade GS-11, but it appears that they later
withdrew that request.

The grievants sought these temporary promotions under the pro-
visions of Article 8 (Details), Section 1, of the Multi-District Agree-
ment between Internal Revenue Service and National Treasury Em-
ployees Union, on the ground that more than 50 percent of their
case Joad and completed work had been classified Level 2 (GS 11)
work for a period of more than 30 working days. Almost immediately
after the two grievances were filed, the agency conducted a review
of the grievants’ case inventories in order to evaluate the grievances.
The review was conducted on January 29, 1976, by two management
officials and a union representative. They concluded that only a small
portion of the cases then assigned to Messrs. Ross and Squire actnally
belonged in Level 2 and, therefore, that the prior assignment of Level
2 cases to them did not constitute a detail to a higher grade position.
They did not, however, change the coded level of the cases to Level
3 or reassign the cases to other officers at that time. Then, on March 1,
1976, there was another reshuffing of assienments and the bulk of
the Level 2 cases assigned to the grievants were transferred to Revenue
Officers of grade (3S-11 classification.

The Acting District Director of IRS denied the grievances on the
ground that Messrs. Ross and Squire were not assigned or detailed
to a position of a higher grade since no vacant position of a higher
grade existed, and therefore, there was no violation of Article 8,
Section 1, and no basis for the relie f requested.

ARBITRATOR'S OPINION AND AWARD

The arbitrator first addressed the jssue of whether the grievants
did in fact perform grade (3S-11 work during the periods “claimed.
The standard he applied is whether the higher level duties assigned
are greater than normally expected of “developmental” work and
have been performed at least at the minimum range of skill and
responsibility expected.

e found that, on November 24, 1975, each grievant was assigned
to preponderance of cases that were coded Level 2 and thus pre-
sumably involved grade GS-11 work. Mr. Squire received 75 cases,
of which 62 (84 percent) were coded at Level 2. Mr. Ross received
26 cases, of which 22 (85 percent) were Level 2. After November 24,
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1975, Mr. Squire testified that a preponderance of his work was on
Level 2 cases and that in the next weeks he closed 386 cases, of which
30 were Level 2. Mr. Ross testified that, between November 24, 1975,
and Janunary 28, 1976, he received 92 more cases, of which 58 (62
percent) were Level 2, and an additional 42 cases by transfer, of
which 33 were coded Level 2. He closed 83, of which 21 were Level 2.

This data was not challenged by the IRS nor was there any evidence
submitted that, prior to the file review of January 29, 1976, the agency
revised the level of any assigned case or questioned the job perform-
ance of grievants. As to the January 29 review, the arbitrator noted
that it did not focus on the cases closed after November 24 and prior
to the filing of the grievances and should not be given retroactive
effects as an evaluation of the work performed prior to January 29.

On the basis of the foregoing analysis, the arbitrator found that
the grievants had performed a substantial amount of grade GS-11
level work during the period November 24, 1975, to January 29, 1976,
such as to warrant a finding that they had been assigned to grade
(S-11 work for that period within the meaning of Article 8, Section
1, assuming its applicability. He further found that the proportion
of such higher level work far exceeded the normal maximum of 25
percent properly assignable for “developmental” purposes. After
January 29, he found that the grievants did not perform a significant
amount of grade GS-11 work.

The arbitrator then turned to the issue of whether Article 8, Section
1, of the agreement applies to the facts of this case. It reads as follows:

The Employer agrees that an employee who is assigned to a position of higher
grade for thirty (30) consecutive work days or more will be temporarily pro-
moted and receive the rate of pay for the position to which he is temporarily
promoted. The Employer further agrees to refrain from rotating assignments of
employees to avoid compensation at the higher level.

The arbitrator concluded that this provision applied to the griev-
ance on the basis of an analysis of the nature of work performed, with-
out regard to whether there had been a formal assignment-or detail of
the employee to the higher graded position or whether a vacancy
existed in the higher graded position, provided that the job duties as-
sigmed at the higher level were of a quantity or magnitude beyond
that normally expected of “developmental® work assignments and were
performed at the minimum level of skill and responsibility properly
expeeted. In so holding, he rejected the agency’s contention that Arti-
cle 8, Section 1, applies only when an employee has been detailed to
a position for which there is a funded vacancy.

The arbitrator also rejected the agency’s contention that the griev-
ances involving Messrs. Ross and Squire must be considered under
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Article 9, Section 2, of the agreement dealing with Evaluations of
Performance. That section provides, in pertinent. part, as follows:

* % # Where it has been administratively determined that an employee has
performed :

1. higher graded duties for 5057 or more of the previous 12 month period,

2. in a manner which fully meets the performance requirenients or the

higher graded duties,

such performance will be recognized by a Special Achievement Award. * * *
The arbitrator stated that Article 9, Section 2, can be read as dealing
with a situation where, over a long-term period, the employee intermit-
tently performs higher graded duties aggregating 50 percent or more
of his time, while Article 8, Section 1, can be read as dealing with a
sitnation where the employee for a shorter period of time (but at least
30 consecutive days) performs such duties as a significant portion of
his total work load.

The arbitrator also rejected the agency's contention that the griev-
ant’s complaint involves a classification error for which a statutory
appeal procedure exists. Tle fonnd that, since the complaint dealt with
the tem porary assigninent of higher graded work which was normally
assigned to someone in an established grade GS-11 Revenue Officer
position, the Civil Service Commission (CSC) classification appeals
procedure would not be available. Finally, he ruled that backpay was
not precluded by rulings of the Supreme Court or the ( 01111;t101101‘
Greneral.

Therefore, the arbitrator sustained the grievances and awarded the
grievants backpay based upon the pay differential between grades G -
9 and 3S--11 for the applicable periods.

On appeal to the Federal Labor Relations Clouncil, the agency con-
tends that the avrbitrator’s award is inconsistent with and in violation
of the classification requirements of the CS(' sinece the arbitrator ig-
nored the position classification standards promulgated by the CSC
for the Internal Revenue Officer Series, GS-1169-0, and substituted
the agency's “case assignment guide® in determining whether the griev-
ants had actually performed higher level duties. The ageney also ar-
gues that the issue is essentially a eclassification question, that is,
whether the duties which the grievants were assigned should have been
classified at the grade (GS-11 level. Thus, the agency concludes: (1)
that the award may not be implemented since the issue involves classi-
fication appeals which are subject to a statutory appeals procedure
and are, therefore, outside the scope of arbitration; (2) that backpay
may not be awarded for classification errors; and (3) that the decisions
of our Office concerning extended details are not applicable.

The union contends that the arbitrator’s finding that the grievants
performed grade GS-11 work is a finding of fact which is not review-
able by the Council and is not otherwise in contravention of CSC



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 541

classification standards. The union also argues that the classification
appeals procedure is inappropriate in this case since the grievants do
not seek to have their positions reclassified but rather seek only higher
pay for temporarily assuming the duties of a higher graded position.
Finally, the union states that the award of backpay is appropriate
under decisions of our Office since there has been a violation of a col-
lective bargaining agreement.

DISCUSSION

Because of the Comptroller General’s authority over the expendi-
tures of appropriated funds (31 U.S.C. §§ 74, 82d), the Federal La-
bor Relations Council has requested our decision as to whether the
arbitrator’s award violates applicable law. In deciding the issue, we
fully agree with the Council’s view that courts and agencies author-
ized to review an arbitration award must be reluctant to interfere with
it. At the same time, we must carry out our statutory duty to make
sure that Federal funds are spent only in accordance with the laws
passed by the Congress. Accordingly, our duty is to determine whether
the award made by the arbitrator is consistent with applicable laws,
regulations, and Comptroller General decisions so that it may be
validly implemented through the expenditure of appropriated funds
for backpay.

‘We have held that the violation of a mandatory provision in a ne-
gotiated agreement, whether by an act of omission or commission,
which causes an employee to lose pay, allowances, or differentials is as
much an unjustified or nnwarranted personnel action as is an improper
suspension, furlough without pay, demotion or reduction in pay, pro-
vided the provision was properly included in the agreement. See 4n-
nette Smith, et al., 56 Comp. Gen. 732 (1977) and decisions cited there-
in. The Back Pay Act, 5 U.S.C. § 5596 (1976), and the implementing
Civil Service Commission regulations contained in 5 C.F.R. Part 550,
Subpart H, are the appropriate authorities for compensating em-
ployees for such violations of a negotiated agreement assuming there
is a finding that the denial or loss of pay or allowances is a result of
and would not have occurred but for the unjustified or unwarranted
personnel action. Smith, supra. See also 5 C.F.R. § 550.803(a), as
amended March 25,1977, 42 Fed. Reg. 16125,

In mling upon the legality of appropriated fund expenditures in-
cident to arbitration awards, we generally will not rule upon any ex-
ceptions to the arbitrator’s award relating to the facts, and thus, in
the present case, we shall limit our consideration to the legality of im-
plementing the award based on the facts as found by the arbitrator
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that the grievants had performed a substantial amount of grade (¢S 11
work during the pertod in question.

In the case before us, the IRS, in effect, maintains that the arbi-
trator misinterpreted Avticle 8, Section 1, of the agreement. The
ageney's view is that the section appiies only to details to higher
arade positions and not to the assignment of higher level duties, Thus,
according to the ageney, the section does not apply to the instant case
becanse the grievants were not “detailed™ to vacant, budgeted posi-
tions within the meaning of the Federal Personnel Manual, but were
merely assigned higher graded duties,

The arbitrator carefully considered the IRS argmments on this is-
sue. He posed the question and answered it as follows (Opinion,
p- 24):

In view of the conclusions reached above, it is necessary to determine whether
Article 8 Section 1, applies to a faet situation snch as that posed in the instant
ases, The material interpretative gnestion isx whether it has application on the
basis alone of an analysis of the nature of the work performed during a conseei-
tive 30-day period, withonut regard to whether there has heen a formal assign-
ment or “detailing” of the employvee to the higher GS grade and whether or not
there exists a ‘‘vacaney” in the (N 11 position. Tn my judgment, althongh the
question is not free from doubt, a proper interpretation is that it has application
in the former circumstance provided the employee's performance of Job dufies
of the higher grade level is such as to meet the standards ontlined in the analysis
in Part I of this Opinion, i.e.. where the joh duties assigned are of a quantity or
mignifude heyend that normally expected of “developmental"” work assigi-
ments and have been performed at least at the minimum level of skill and re-
sponsibility properly to be expected.

He. therefore, determined that Azxticle 8, Seetion 1, of the agreement
applied to the grievances before him based on the nature of the wori
performed, without regard to whether there had been a formal assign-
ment or detail to the higher grade or whether there was a vacaney in
the higher grade position. He stated (Opinion, p. 27) that “jijf the
proper performance of higher graded work of significant amounts ¢on-
stitu s, in effect, an ‘assignment” of the employee to the eiassification to
which such work is normally assigned, then it follows that theve was
& temporary assignment to a *position,” namely that of the classifica-
tion. The (8- 11 Revenue Officer classification obviously ix a *poxition’.”

In owr constderation of an arbitration award, we will give great
weight to the arbitrator’s interpretation of the eollective hargaining
agreement. If it vepresents a reasonable interpretation of the negoti-
ated agreement under the circumstances of the case, we will accept the
arbitrator’s interpretation. even it more than one interpretation conki
be made or we might have interpreted the agreement ditferently in
the first instance,

In the present case, the negotiated agreement clearly could be in-
terpreted to apply only to formal details to vacant higher level posi-
tions, as the IRN has interpreted it. But the agreement must be looked
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at in the context of the facts of the case. Here, the difference between
the grades of Revenue Officers is based in large part on the level of
difficulty of the cases assigned. As stated above, the IRS has established
a system of coded numeric levels for case assignments equated to grade
levels, as well as a procedure for revising the coded level if neces-
sary. Under such a system it seems clear that assigning all or substan-
tially all higher grade work to a Revenue Officer would be tantamount
to a detail to the higher grade position. The arbitrator found that 84
percent and 85 percent, respectively, of the cases assigned to the griev-
ants on November 24,1975, were higher grade work.

e note that in the last sentence of Article 8, Section 1, the agency
has agreed “to refrain from rotating assignments of employees to avoid
compensation at the higher level.” We think it is reasonable to inter-
pret Article 8, Section 1, as also applying to prohibit the agency from
assigning a significant amount of higher level cases to a Revenue Officer
for 30 days or more to avoid compensation at the higher level. In our
opinion, therefore, the arbitrator’s interpretation of the collective bar-
gaining agreement between IRS and NTEU is reasonable and proper
and we will accept it for purposes of deternining whether his award
is valid.

We have considered the objections to the award raised by IRS and
have concluded that the award does not violate law or regulation for
the reasons set forth below.

The award is consistent with prior decisions of this Office. We have
upheld prior awards of retroactive temporary promotions with back-
pay based on the assignment of higher level duties to employees. Thus,
in Annette Smith, 56 Comp. Gen. 732 (B-183903, June 22, 1977), the
arbitrator had found that, in addition to periods of formal details, the
agency had on numerous occasions assigned custodial employees to
perform higher grade duties for extended periods without officially re-
cording such details. We upheld the award of backpay for both periods
based on our Twurner-Caldwell decisions, 55 Comp. Gen. 539 (1975) and
56 id. 427 (1977), which permitted backpay for details of more than
120 days to higher grade positions.

Although our Turner-Caldwell decisions are based on the 120 day
period for details to higher grades specified in the Federal Personnel
Manual, they do not preclude retroactive promotions for shorter
periods when specified in agency regulations or in negotiated agree-
ments. In Kenneth Fenner, B-183937, June 23, 1977, where nondiscre-
tionary agency regulations provided for temporary promotions for
details of more than 60 days to higher grade positions, we held that the
agency had a mandatory duty to promote an employee beginning on
the 61st day of such a detail. See also Burrell Morris, 56 Comp. Gen.
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786 (B--187509, July 11, 1977), where we held that an 8-day detail of a
prevailing rate employee to perform the duties of a higher leve! Gen-
eral Schedule position was a violation of a collective bargaining agree-
ment provision. We concluded that the vielation constituted an wnwar-
anted personnel action which entitled the employee to corrective
action under the Back Pay Act.

Accordingly, in the present case, the 30-day period specified in
Article 8 Section 1. of the agreement is not precluded by Zwsies-
Caldwell. Since the Federal Personnel Manual (Chapter 300, § 8 -le)
permits an agency to provide for temporary promotions for hrief
periods of service, an agency may enter into a collective bargaining
agreement making such promotions mandatory for periods of less than
120 days.

Another decision of this Office involved facts very similar to those
involved in the present grievance of Ross and Squire. In B-181173,
November 13, 1974, two grade GS-5 voucher examiners, who normally
worked on travel vouchers, were requested to process more difficult
employee relocation vouchers becanse the office has acenmulated a back-
log of this work. The relocation vouchers were normally assigned to
grade GS-6 voucher examiners. After a period of training they spent
315 months processing the relocation vouchers hefore they were re-
turned to their regular duties. The employees filed a grievance, through
their union, under a negotiated agreement provision requiring tempo-
rary promotions for details to higher grade positions of 60 days or
more. Even though there had been no formal detail, the arbitrator
found that the two employvees had heen “detailed” to a temporary
assignment of performing higher level duties and that the agency had
violated the agreement by failing to compensate them as “temporarily
promoted” to grade GS—6 during the 534-month period. We npheld the
award on the ground that the agency’s failure to temporarily promote
in violation of the agreement was an unjustified personnel action under
the Back Pay Act which entitles the employees to backpay. See also
54 Comp. Gen. 263 (1974).

This case does not involve the situation of a detail to a position
which has not been established or classified. See Willie W. Cunning-
ham, 35 Comp. Gen. 1062 (1976). It is clear in the record hefore us that
the position of Revenue Officer, grade GS-11, is an established and
classified position with position classification standards which describe
the nature and complexity of assignments as presenting a wider range
of problems than those encountered at the grade GS-9 level.

The agency has not denied the existence of an established grade
(3S-11 position, but it argues there were no vacant, funded positions
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at grade S-11 to which the grievants could be assigned. We are un-
aware of any requirement that a position be vacant in order for an em-
ployee to be detailed to that position, and we would point out that the
definition of a detail as set forth in the FPM Manual, Chapter 300,
Subchapter 8, states that a position is not filled by a detail since the
employee continues to be the incumbent of the position from which he
is detailed.

Finally, the agency contends that the grievance actually involves a
classification appeal which is outside the scope of arbitration and that
the award violates classification requirements of the CSC. Classifica-
tion appeals to the Civil Service Commission are subject to the pro-
cedures set forth in 5 U.S.C. § 5112 (1976) and 5 C.F.R. Part 511, Sub-
part F (1977). These provisions establish the right of an employee to
have his current position reviewed and classified based upon those
duties officially assigned to the employee at the time the appeal is filed.
However, we believe that grievances or claims concerning temporary
assignments of higher level duties or details do not involve improper
classification and are not cognizable under the classification appeal
procedure. The rule against retroactive entitlements to backpay for
classification errors was reaffirmed by the United States Supreme
Court in United States v. Testan, 424 U.S. 392 (1976), but it is our
view that the 7'estan case is limited to improper classification and does
not. affect entitlement to temporary promotions for improper details.
See Reconsideration of Turner-Caldwell, supra. Moreover, we do not
agree with TRS that the arbitrator disregarded the CS(C’s classification
standards. It appears to us that he followed the agency’s own practices
implementing the classification standards by assigning numerical
levels to the cases assigned to Revenue Officers, representing the pre-
dicted degree of difficulty of each case.

This decision is not intended to change the general rule that the mere
accretion of duties in a position does not entitle the occupant to a
promotion. We simply hold that where there is a mandatory provision
requiring temporary promotion for assignments to higher level posi-
tions and where the fact-finder has determined that the assignment of
higher level work is of such magnitude as to be equivalent to a “detail”
to the established higher level position, an award of a retroactive tem-
porary promotion with backpay may be proper depending upon the
ciremustances of the case.

CONCLUSION

We believe the arbitrator’s interpretation of the contract and his
award are reasonable and consistent with law, regulations, and prior
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decisions of our Office. Accordingly, we conclude that the arbitrator’s
award is valid and may be implementedl.

[ B-1389421

Travel Expenses—Air Travel—Fly America Act—Applicability

Joint Travel Regulations may be revised to indicate that section 5 of Tnterna-
tional .Air Transportation Fair Competitive Practices Aet (49 T.8.C. 1517) does
not restrict the use of foreign air earriers when such transportation is paid for
in full by a foreign government, international ageney or other organization either
directly or by reimbursement to the Tnited States. However, the Merchant Marine
Act requirentent for use of vessels of TU.8. registry applies regardless of whether
the transportation is ultimately paid for by a foreign government, international
agency or other organization.

Funds—Nonappropriated—International Air Transportation

The requirement of 49 U.8.C. 1517 for use of certificated U.8. air carrier for
govermment financed foreign air transportation applies not only to transportation
secured with appropriated funds but to transportation secured with funds “ap-
propriated, owned, controlled, granted, or conditionally granted or utilized by or
otherwise established for the account of the United States # # =” Where inter-
national air transportation is secnred with other than appropriated funds, agen-
cies should apply the Fly America Act Guidelines.

In the matter of Fly America Act—revision of Joint Travel Regula-

tions, June 13, 1978:

This decision is in response to a letter dated Febrary 9, 1978, from
the Assistant Seeretary of the Army (Manpower and Reserve Affairs)
requesting an advance decision as to whether the Joint Travel Regula-
tions may be revised to indicate that the provisions of section 5 of the
International Air Transportation Fair Competitive Practices Act of
197+, Public Law 98-623, January 3, 1975, 88 Stat. 2102, 2104, amend-
ing the Federal Aviation Act of 1958 by adding section 1117,49 T.S.C\.
1517 (Supp. V., 1975), do not apply to foreign air travel when such
travel is either paid for directly and in full by a foreign government or
international organization, or paid for out of appropriated funds
which are later reimbursed by a foreign government. A decision is also
requested concerning the requirement imposed by 46 T.8.C. 1241(a)
(1970) with respect to the use of vessels registered under the laws of
the United States and whether the Joint Travel Regulations may be
revised to exempt from that requirement transportation which is nlti-
mately paid for by other than the United States Government. The Per
Diem, Travel and Transportation Allowance Committee has assigned
this matter PDTATAC Control No. 78-6.

The amendment made by Section 5 of the International Air Trans-
portation Fair Competitive Practices Act of 1974 requires the Comp-
troller General to disallow any expenditures from appropriated funds
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for payment for personnel or cargo transportation on noncertificated
air carriers (those carriers that do not hold certificates under section
401 of the Federal Aviation Act of 1958, 49 U.S.C. 1371) “in the ab-
sence of satisfactory proof of the necessity therefor.” In order to carry
out our responsibilities under section 5, our Office issued guidelines on
June 17, 1975, B~138942, revised March 12, 1976, which directed the
Executive departments, agencies, and instrumentalities of the United
States to modify their current regulations concerning Government-
financed commercial foreign air transportation. The application of
these guidelines was later clarified in 55 Comp. Gen. 1230 (1976), and
they are now reflected in Volume 1, Joint Travel Regulations, para.
- M2150 (change 298, December 1, 1977) and Volume 2, Joint Travel
Regulations, para. C2204—4 (change 147, January 1, 1978).

The purpose behind section 5 of the International Air Transporta-
tion Fair Competitive Practices Act of 1974 is to counterbalance the
advantages many foreign airlines enjoy by virtue of financial involve-
ment and preferential treatment by their respective governments.
Thus, the clear intent of Congress was for United States Government—
financed foreign air transportation to be accomplished by certificated
TUnited States air carriers to the greatest extent possible. 55 Comp.
Gren. 1230, 1232. We find nothing in the act or its legislative history to
suggest that a Government employee or any other person is required to
use certificated United States air carriers when no expenditure of Gov-
ernment revenues is involved. This intent to limit the scope of this
provision to those occasions when Government funds are expended is
reflected in S. Rep. No. 1257, 93 Cong., 2d Sess. 9(1974) where it is
stated :

‘We do not suggest, of course, that U.S. business traffic ought to be reserved ex-

clusively for U.S. flag airlines. But it certainly is in order to require that all gov-
ernment-financed transportation is accomplished on U.S. flag airlines wherever
and whenever possible.
° With respect to transportation secured on behalf of a foreign nation or
international agency, section 5 imposes the requirement to use certifi-
cated United States air carriers for foreign air transportation only in
those cases where international air transportation is furnished :

* * = to or for the account of any foreign nation, or any international agency
or other organization of whatever nationality, without provision for reim-
bursement # = *

In view of the clear statutory language and its purpose, we con-
cluded that the Joint Travel Regulations may be revised to indicate
that 49 U.S.C. 1517 as added by section 5 of the International Air
Transportation Fair Competitive Practices Act of 1974 does not apply
to foreign air transportation paid for directly and in full by a foreign
government, international agency or other organization, or when the



H4R DECISIONS OF THE COMPTROLLER GENERAL 157

expense for such travel is paid out of funds which are later reim-
bursed by a foreign government, international agency. or other orga-
nization. Where transportation costs ave initially paid by the United
States, the requirement to use certificated air carrier service does not
apply only when there is a specific provision for reimbursement to the
United States for the cost of the transportation involved.

It is noted that although the Fly America Guidelines referred to
above apply to transportation secured with appropriated funds, the
requirement of 49 U.S.C. 1517 for use of available certificated air car-
rier service applies more broadly to transportation secured with funds
“appropriated, owned, controlled, granted, or conditionally granted
or utilized by or otherwise established for the account of the United
States.” In implenienting the Fly America Act provisions with respect
to transportation procured with other than appropriated funds,
agencies should apply the standards set forth in the Fly America et
Guidelines.

Regarding the application of the snggested rule to travel aboard
ships not registered under the laws of the United States, section 901
(a) of the Merchant Marine Act of 1926, June 29, 1036, ch. 858, 49
Stat. 1983, 2015 as amended, 46 U.S.C. 1241(a) provides:

(a) Any officer or employee of the United States traveling on official business

overseas or to or from any of the possessions of the United States shall travel
and transport his personal effects on ships registered under the laws of the
TUnited States where sueh ships are available unless the necessity of his mis-
sion requires the use of a ship under a foreign flag: Provided, 'That the Comp-
troller General of the United States shall not eredit any allowanee for travel or
shipping expenses incurred on a foreign ship in the absence of satisfactory proof
of the necessity therefor.
Since that provision applies to all official travel of officers and em-
ployees of the United States and transportation of their personal
effects without regard to the source of funds used to pay for the trans-
portation, no general exception to its restrictions may be made based
upon the fact that funds used to pay for travel are those of a foreign
nation or international organization.

Although in B-185465, May 7. 1976, we held that the general prohi-
bition against the use of foreign flag carriers applied to those situa-
tions where the appropriated funds expended were recoverable in full
from a foreign government, the travel involved in that case predated
enactnient of Public Law 93-623 and the decision was specifically
predicated upon the then current provision of the Joint Travel Regu-
lations implementing Senate Concwrrent Resolution 53, 76 Stat. 1428,
expressing the sense of Clongress that travel by officers and employees
on official business be performed on TS, air carriers. It therefore poses
no impediment to a revision of the present regulations based on the
foregoing discussion.
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[ B-187665, B-188119]

Contracts—Labor Stipulations—Service Contract Act of 1965—
Minimum Wage, etc., Determinations—Locality Basis for
Determination

Department of Labor's policy of basing wage determinations, issued pursuant
to Service Contract Act, on wide geographic area within jurisdiction of Govern-
ment procuring activity, when place of performance is not known prior to receipt
of bids, although questionable, is not clearly contrary to Act.
Contracts~—Labor Stipulations—Service Contract Act of 1965—
Minimum Wage, etc., Determinations—Locality Basis for Determi-
nation—More Than One Service Area

‘When solicitation for services to be provided throughout 5-state region divides
region into service areas and requires successful bidders to perform within each
service area, separate wage determinations for each service area, rather than
single composite wage determination for entire area, are more appropriate.
Contracts—Labor Stipulations—Service Contract Act of 1965-—
Minimum Wage, etc., Determinations——Locality Basis for Determi-
nation—Locality Erroneously Stated in Selicitation

Agency’s improper designation of 5-state area on Standard Form 98, Notice of
Intention to Make a Service Contract, as place of performance is not prejudicial
to protester who points out that performance would not be limited to 5-state

area, since under current Department of Labor approach same wage determi-
nation, reflecting 5-state area as locality of performance, would have been issued.

In the matter of The Cage Company of Abilene, Inc., June 13, 1978:

This case involves the propriety of wage determinations included
in two solicitations issued by Region 7 of the General Services Ad-
ministration (GSA) pursuant to the Service Contract Act of 1965,
as amended, 41 U.S.C. § 351 et seq. (1970 and Supp. V, 1975) (here-
inafter the Act).

In each solicitation, the “locality” covered by the wage determina-
tion is the 5-State area comprising GSA Region 7. The protester
objects to the wage determinations on the grounds that each encom-
passed an overly broad economic area and that each was determined
by the location of the contracting agency (Government installation)
rather than the place of contract performance. The protester contends
that the wage determinations placed it in an unfair competitive posi-
tion. For the reasons stated herein, we are denying the protests.

The protester, The Cage Company of Abilene, Inc. (Cage), a small
business located in Abilene, Texas, initially protested the two solici-
tations to the GSA contracting officer. The first was invitation for
bids (IFB) No. GSW-TFWR-70009, a solicitation for services in-
volving the rebuilding of compressors for air conditioners and re-
frigeration units. Awards were made by service area, with each of
the 5 states in Region 7 identified as a separate service area. The
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second solicitation. TFB GSW--TFWR--70008, was for maintenance,
repair, and overhaul of Government-owned vehicles. Twenty-six serv-
ice areas were named in that solicitation. Under solicitation 70009,
bidders were not required to perform the work at the Government
installation, nor were they required to be located within the service
areas for which thev chose to bid. TFB-70008, however, did require
that the bidder have facilities within the service area for which it
submitted a bid. Both solicitations contained wage determinations
setting forth the minimum wages and fringe benefits to bhe paid
service. emplovees working under the contracts to be awarded. The
“locality™ covered by the wage determinations was stated to be
“[GSA] Region 7, States of Arkansas, Louisiana, New Mexico, Okla-
homa and Texas.”

GSA denied the protests, stating that the Department of Labor
(DOL) had advised GSA that the wage determinations had been
issned in aceordance with applicable laws and regulations. (age then
timely filed its protests with this Office. However, Cage did not bid

n thesa solicitations.

Cage asserts that DOLS s position is contrary to both the legisiative
history of the et and judicial precedent construing the Aet. Cage
also asserts, with respect to TRB-70009, that an improper wage deter-
mination was issued because GS.A submitted to DOL an incorrectly
completed Standard Form (SF) 98, “NOTICE OF INTENTTON
TO MAKE \ SERVICE CONTRACT.” regarding the place of
performance. Aeccording to Cage. (GS.A should have entered “un-
known” as the place of contract performance rather than the Region 7
J-state area, since it was possible that the successful bidder wonld
perform ontside the service area. Cage contends that GSA’s erroneons
entrv on the SF 98 misled DOL into believing that performance
would be limited to the avea encompassed by Region 7.

The .\ct requires that every contract (and any bid specification
therefor) entered into by the United States or the Distriet of Colum-
bia in excess of $2.500, the prineipal purpose of which is to furnish
services in the United States through the use of service employees,
shall contain a provision specifving the mintmum monetary wages
and fringe benefits to be paid the various classes of service emplovees
in the performance of the contract or any subcontract therennder as
determined by the Secretary of Labor, or his authorized representa-
tive, in accordance with the “prevailing rates” and fringe henefitx
“for such emplovees in the locality.” Tf a collective-bargaining agree-
ment covers any such service emplovees, the specified rates and fringe
benefits for such emplovees are to be as provided for in such agree-
ment, including any prospective wage and fringe benefit increases
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provided for in such agreement as a result of arm’s-length negotia-
tions. 41 U.S.C. 35(a) (Supp. V, 1975).

DOL believes that the term “locality” must have “an elastic and
variable meaning” depending upon all the facts and circumstances
of a given situation and that therefore it is “not possible to devise
any precise single formula which would define the exact geographic
limits of a ‘locality’ that would be relevant or appropriate for” all
situations. 29 C.F.R. 4.163 (1977). Thus, when, pursuant to DOL’s
regulations, a contracting officer submits an SF 98 to DOL 30 days
prior to the issuance of a solicitation for a procurement which may
be subject to the .\ect, see 29 C.F.R. 44, and it is indicated therein
that the services are to be performed at a known location, a prevail-
ing wage rate determination is made based on where the contract
will be performed. If, however, the actual place of performance is
not known, DOL takes the position that a wage determination based
upon an assumed place of performance, rather than upon the actual
place of performance as determined after the award is made, repre-
sents a proper application of the Act to these procurements.

In this case, DOL believes that the 5-State region designation it
used in establishing wage rates applicable to these procurements is
not violative of the “locality” concept. DOL, argues that the “locality”
used for wage determination purposes must be a single locality of
appropriate scope—not “a congerie of separate localities” with wages
separately determined for each—to provide uniform minimum wages
for all bidders. Accordingly, for both procurements, the wage rates
and fringe benefits were derived from data collected by the Bureau
of Labor Statistics in cross-industry surveys conducted in various
areas throughout GSA’s Region 7. The use of this “co-mingled data,”
plus an anlysis of the wage board rates applicable to direct-hire em-
ployees of the Federal Government, yielded the rates quoted in the
wage determinations.

The major question raised by this protest—concerning the proper
interpretation and application of the statutory term “locality”—has
been the subject of detailed consideration and review by this Office, the
courts, the Executive branch, and the Congress. In the first major case
to treat the issue, DOL issued a wage determination based on the local-
ity of the procuring activity (Washington, D.C.. metropolitan area) ; a
firm based in Wilmington, Delaware, where the work would be per-
formed, challenged the validity of the wage determination. We ques-
tioned TXOL’s position, stating that “the relevant language of the Act
indicates quite clearly that ‘locality’ has reference to the place where
services are performed.” 33 Comp. Gen. 870, 375 (1973). In so doing,
we pointed to the legislative history of the Act, which includes testi-
mony by the then Solicitor of Labor that the purpose of the proposed
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Act was to prevent use of Federal funds to finance contracts which
“underent and depress the wage rate prevailing in a Jocality,” Hearing
before the Special Subeommittee on Labor or the House Connmittee on
Education and Labor on TLR. 10238, 80th Congress, Ist Sexx. 6 (1965).
and that “the word ‘locality” is comparable to © il

F etty, town, village,
or any other political divixion of the state in which the contract is to
be performed.” See Hearing before the Subcommittee on Labor
of the Senate Committee on Labor and Public Welfare on H.R.
10238, 89th Cong.. Ist Nes=, 11 (1963). We further pointed out that
DOLs approach of basing its wage determination on the locality of
the Government installation for which services were to be performed
instead of on the locality of actual performance. had an adverse im-
pact on the Government’s procurement of services becanse it had the ef-
fect of ereating a nationwide wage rate since all bidders, whatever their
location. would be bound to pay the wage rates found to be prevailing
in the avea of the procuring activity. We conclnded, however, that
while DOLs approach was thus “subject to serions question,” it was not
clearly contrary to the Aet. but recommended that DOL obtain clari-
fieation from the Congress regarding the proper interpretation of “lo-
cality.” See also Descom p, Ine., 53 Comp. Gen. 522 (1974), 74-1 CPD
44, We reached a similar conclusion, and made a similar recommenda-
tion, in .1--T7 Corporation, 53 Comp. Gen. 646 (1974), 74-1 CPD 111,

Subsequently, in Descomp, Inec. v. Sampson, 357 F. Supp. 25+ (D.
Del. 1974) . 1t was held that the term * “locality” as used in the et refers
to the area where the services are actnally performed # * #7577 F
Supp. at 266, and that DOL could not properly hase a wage determina-
tion on the locality of the Government installation when the services
were not to be performed in that locality.

As a result of these decisions, an Executive branch task force was
created to study the loeality issue and other problem areas involv-
ing the Act. The recommendations made by the task foree culminated
in the issnance by DOIL of proposed regulations, pursuant to which
wage determinations would be based on the locality of actual per-
formance (determined by means of a “two-step” procedure, whereby
the contracting agencies would first identify the firms that would
participate in a procnrement and then notify DOIL of all locations
where performance might take place, which would then issue a wage
determination, as applicable, for each location. See 50 Fed. Reg.
16086 (1975). Those proposed regulations, however, were opposed as
not reflecting the original intent of Congress, see Hearings Before the
Subcommittee on Labor-Management Relations of the ITouse Cfommit-
tee on Edncation and Labor, 94th Cong., 1st Sess. (1965), and the sub-
committee expressed its preference that the proposed regulations be
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“withdrawn.” 7d. at 43. DOL ultimately withdrew most of what it had
proposed, including the provisions dealing with locality. 41 Fed. Reg.
5388 (1976).

The Office of Federal Procurement Policy (OFPP) on January 21,
1977, then issued a statement of “Procurement Policy for the Service
Contract. Act,” which adopted the two-step approach for determining
loeality. 42 Fed. Reg. 6033 (1977). However, that policy statement
was canceled prior to the implementation date to enable the new Ad-
ministration to fully consider the matter. 42 Fed. Reg. 8237 (1977).
OFPP recently advised this Office that it is “presently planning to be-
gin work with the Department of Labor and other agencies to review
existing labor statutes that impact on procurement policy.”

Throughout this period, DOL has maintained that its “flexible”
approach is necessary to effectuate the purpose of the Act, which it
views as the placing of all bidders on an equal footing with respect to
wage rates. In this regard, DOL vefers to the Walsh-Healey Act, 41
U.S.C. 35 et seq. (1970), under which the courts have upheld the use
of nation-wide wage rates, despite the statutory language regarding
“prevailing minimum wages # * * in the locality,” see 41 U.S.C. 35
(b), because the use of individual locality wage determinations “would
freeze the competitive advantage of concerns that operate in low-
wage communities and * * * would defeat the purpose of the Act.”
Mitchell v. Covington BMills, 229 F. 2d 506, 508 (D.C. Cir. 1955), cert.
denied, 350 U.S. 1002 (1956). See also Oonsolidated Electric Lamp
Co. v. Mitchell, 259 F. 2d 189 (D.C. Cir. 1958), cert. denied, 359 U.S.
908 (1939) ; Ruth Elkhorn Coals, Inc. v. Mitchell, 248 F. 2d 635 (D.C.
Cir. 1957) , cert. dended 355 U.S. 953 (1958).

We have once again carefully reviewed the legislative history of the
Act, and have considered the arguments advanced by DOL and by the
protester, along with the more recent developments described above.
Our reading of the legislative history of the Act continues to indicate
that what Congress had in mind when it originally considered this
particular legislation was the elimination of wage cutting in a fixed
locality; we do not find any indication that the Congress intended to
eliminate whatever competitive advantage a firm might have because
it operated in an area with prevailing wages that are lower than those
that prevail in another area.

Nonetheless, we note that in the 1975 hearings cited above, members
of the subcommittee made it clear that thev thought DOL’s position
was consistent with the purposes of the Act, that in fact a uniform
wage floor for each procurement for services, regardless of variable
performance locations, was what had been intended and that the court’s
decision in Descomp was erroneous. We also note that the Executive

2M7%a01d ) w7l = 8
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branch is again planning a major review of the area. Under these cir-

cumstances, we find it inappropriate to abandon our priov conclusions,

which is that DOL's approach is not clearly “prohibited by the lan-

guage of the Service Contract Act.” 53 Comnp. Gen. 370, 376 ; Descomp,

Ine., supra; AT Corporation, supra.

Accordingly, the protest issues are resolved as follows:
—DOL/s use of a wide geographie area. consonant with the juris-
dication of a GS.\ regional office, as the locality basis for a wage
determination in connection with a procurement conducted by
that regional office, when it is not known where the services will
be performed, is not elearly contrary to law.
- DOLs use of composite prevailing wage rates for an entire
GSA region, when a solicitation divides the region into service
areas and requires that the services be perfermed within each area,
while not clearly illegal. is inappropriate since DOL 1s aware,
prior to bid submission, of distinct localities within the region
where contract services will be performed. In this regard, how-
ever, DOIL has informed us that it is now aware that under so-
licitation~7T0008 performance was restricted to designated serv-
ice areas and that because a specific locality can be ascertained
when such geographic restrictions are imposed, it has commenced
issuing separate wage determinations for each service area.
—GSA’s designation on the SF 98 of the 5-State Region 7 area
as the place of performance in connection with solicitation
~70009 was not prejudicial to Cage. According to GSA, this in-
correct identification of the place of performance “had no effect
on the subsequent prevailing wage determination by the Depart-
ment of Labor.” This position is based on informal assurance “by
the Service Contract Office of the Department of Labor that their
determination of the locality would have been the 5-State area
even if the place of performance designation had been correctly
stated as unknown.” This is consistent with DOLs basie approach
to the locality question. and thus it appears that in fact the wage
determination would not have been different had the SF 98 in-
dicated that the place of performance was “unknown.”
The protests are denied.

[ B-190375 ]

Military Personnel—Record Correction—Payment Basis

Army members involuntarily separated from but later retroactively restored to
active duty by administrative record correction action (10 U.S.C. 1552 (1970))
thereby become entitled to retroactive payment of military pay and allowances;
however, they do not gain entitlement to either reimbursement of legal fees in-
curred in the matter or damages based on a tort theory of wrongful separation
from active duty.
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Military Personnel-——Record Correction—Payments Resulting From
Correction—Acceptance Effect

In the absence of a mutual mistake in numerical computation or similar undis-
puted error which remains undetected at the time of settlement, acceptance of
settlement by an Army member incident to administrative action taken to cor-
rect his military records bars the pursuit of further claims by the member against
the Government in the matter. 10 U.S.C. 1552(c) (1970).

Debt Collections—Waiver—Military Personnel—Pay, etc.

Acceptance of settlement by an Army member incident to the administrative cor-
rection of his military records would not operate to bar his subsequent request
for wuaiver of erroneous paymeunts of military pay and allowances shown as
debits to his account in the settlement statement; and the the gross amount of
such erroneous payments could be considered for waiver. 10 U.S.C. 2774 (Supp.

II, 1972).
Military Personnel—Record Correction—Overpayment Liability

Requests for waiver of erroneous payments submitted by Army members retro-
actively restored to active duty through the correction of their military records
will ordinarily be favorably considered only to an extent which will prevent the
individual member from having a net indebteduess upon his actual return to
duty ; however, waiver of further amounts may be granted for leave payments
required to be collected bhut for which, due to the statutory leave limit, restora-
tion of the leave cannot be made.

Military Personnel—Record Correction—Payment Basis—Interim
Civilian Earnings

If an Army member is retroactively restored to active duty through the correc-
tion of his military records, and this produces a result showing the member to
have improperly received Federal civilian compensation concurrently with mili-
tury pay, the interim Federal civilian compensation is rendered erroneous and
subject to recoupment, but is also subject to waiver under 5 U.S.C. 558¢ (Supp.
IV, 1974) ; a request for waiver of such erroneous civilian compensation will be
favorably considered to an extent which will prevent the member from having a
net indebtedness upon his actual return to active military service.

Debt Collections—Waiver—Military Personnel—Pay, etc.—Re-
adjustment Pay

In the case of Army members retroactively restored to active duty by the correc-
tion of their military records, waiver of erroneous payments made to the mem-
bers incident to their invalid release from active duty would not operate to vali-
date the members’ release or to create any valid separation payments; hence, the
amounts waived would not later be subject to recozpment under 10 U.S.C. 687
(f) (1970), which requires that readjustment payments be deducted from re-
tired pay if the member qualifies for retirement for years of service.

In the matter of reserve members restored to duty, June 13, 1978:

This action is in response to a letter dated August 22, 1977 (file
reference FINCY-AB), with enclosures, from Mr. R. F. Benjamin,
Nopecial Disbursing Agent, United States Army Finance and Account-
my Center, Indianapolis, Indiana, requesting a decision with respect
to the proper adjustments to be made in the accounts of several hun-
dred Army Reserve officers who were involuntarily separated from
active service, but who were subsequently restored to active-duty
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status retroactively as the result of action taken to correct their mili-
tary records. The request was forwarded to this Office by the Office
of the Comptroller of the Army by letter dated October -, 1977
(DACA-FAF-M), and has been assigned control number DO -\
1273 by the Department of Defense Military Pay and Ailowance
Committee.

Background

The Reserve officers concerned were released from extended active
duty n the Army under the provisions of 10 T.S.C. 681 (1970) and
implementing departmental regulations. However, the Secretary of
the .Army, acting through the Army Board for Correction of Military
Records, later determmed that such releaves had been improper. Con-
sequently, the members® records were corrected to expunge the fact of
thelr release and to show their wninterrupted continuation on active
duty, pursnant to 10 T.8.(". 1552 (1970) which authorizes the cor-
rection of military records in such circurustances.

As the result of this corrective action, the members became entitled
to payment for the military pay and allowances they would have re-
ceived had they been retained on active duty. In the settlement of the
members' accounts, however, a number of questions arose concerning
the proper treatment to be accorded certain amounts of money received
by them in the interim. These were amounts the niembers would not
have obtained but for their actual release from active service.

Responding to those questions n decision 56 Comp. Gen. 587 (1977),
we held that the members were indebted to the United States for
amonnts received by them upon their separation as readjnstinent pay
under 10 T.S.C. 687 (1970). We held the members were also indebted
for unused acerued leave payments received pursuant to 37 US.C.
A1 (1970) at the time of separation, but that they were entitled to
be recredited with the days of unused acerued leave for which pay-
ment had been made. We held further that the mewbers were in-
debted for any interim military pay and allowances earned for
services performed with a Reserve component. In addition, we ex-
pressed the view that the members' interim eivilian carnings were
deductible from the net balance due them after setoft of their debts
to the GGovernment, but were not recoupable in excess of that net
balance.

In that decision we observed further that payments of military pay
and allowances which had been rendered erroneous by the correction
action could be considered for waiver under the provisions of 10
T.S.C. 2774 (Supp. IT, 1972). We said that application for waiver
would have to be considered on a case-by-case basis, and that generally
waiver should be granted only to an extent which would prevent the
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individual member from having a net indebtedness upon restoration
to active duty.

In the present submission, it is indicated that further questions
have arisen as the result of preblems encountered in concluding final
settlements of the members’ accounts in the aftermath of the correc-
tion action. It appears that a number of the members are reluctant
to accept settlement and sign a claim release certificate, fearing that
this might act to bar their claims for additional amounts believed due
to them in the matter. In this connection 1t is suggested that certain
members believe they are entitled to reimbursement of legal fees
incurred in the record correction proceedings and also to damages
for inconveniences and economic losses suffered as the result of their
separation from active duty. In addition, the members apparently
fear that acceptance of settlement might act to bar their applications
for waiver of erroneous payments created by the correction of their
records. They appear to be concerned, too, that even if waivers are
granted as to erroneous payments made incident to their invahd sepa-
rations from active daty, they may nevertheless be required to repay
the amounnts waived at some time in the future.

In the submission it is also said that in attempting to apply the
principles enunciated in 56 Comp. Gen. 587, supra, certain inequities
have been encountered in determining the precedence of collection
and the amounts to be considered for waiver under 10 U.S.C. 2774.
Proposed settlements in five example or representative cases are
presented to illustrate the point. Among these five examples, it ap-
pears that in one case the member’s interim civilian earnings were
from Federal sources, and it is moted by the Special Disbursing
Agent that such earnings must be regarded as a debt to be recouped
in the gross amount under the dual compensation laws, with specific
reference to 5 U.8.C. 5536 (1970), while in another case the member’s
interim earnings were from non-Federal sources, and as such are not
subject to reconpment but rather only to setoff against the net amount
due. In addition. it appears that in some cases members have lost
days of leave recredited to their acconnts, since they were also credited
with days of leave for the interim period of constructive active duty,
and the total amount of acerued leave thus exceeded the 60-day limit
imposed by 10 T.8.C. 701(b) (Supp. IT, 1972). The proper treatment
to be accorded such items in the adjustment of the members’ accounts
i therefore brought into question.

Effect, of Accepting a Settlement Under 10 U7.S.C. 1552 (c)

Questions “a” and “b” presented in the submission are :

a. Does the acceptance of a settlement under 10 U.S.C. 1552 bar the pursuit
of other types of claims incident to these matters against the United States?
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b. If a member has signed a ¢laim certificate and accepted a settlement offered
under 10 U.R.C. 1532, i8 he eligible to apply for consideration of waiver of
erroneons payments under 10 U.8.C. 27747

With respect to question “a.” subsection 15352(¢) of title 10, United
Ntates Code specifieally (hlmts that: “.\ claimant’s acceptance of a
vettlement under this section fully satisfies the ¢laim concerned.”
Hence, in the absence of 2 mutual mistake in numerieal computation
or similar undisputed error which remains undetected at the time
of cettlement. acceptance of settlement bars the pursuant of further
claims against the Government ineident to the records correction ac-
tion. See 15 Comp. Gen. 140 (1965) 1 Iictt v. Uiited States, 131 Ct. CL
385 (1953). Therefore, & member's aceeptanee ot settiement would har
moxt additional claims for reimbursement. (laims for damages hased
on a theory of wrongful or tortions separation from active duty would
not be pavable under 10 T.S.CL 1552(¢) in any event nor would
claims for reimbursement: of legal fees. Compare decisions B3 185612,
Aungust 12, 1976 Yee v, United States, 206 CtoCL 388 (1973) 1 and
Iiddleton v. United States, 175 Ct, CL 786 (1966). Therefore, question
“a' is answered in the aflirmative,

However, acceptance of a settlement under 10 T.8.C7. 1552 does not
preclude a member (or former member) from applving for a waiver
of collection of errcneous payments under 10 U.S.CL 2774 Tt <houdd
be noted that a elaim against the United States is not equivalent to
a request for a waiver. X elaim ix an alleged iegal right against the
(Govermment which, if valii. may be collected. .\ request for a waiver
of erroneous payment. on the other hand. derives from a member's
inclebtedness to the United States, Tlence, a member's aceeptance of
a settlement. which would operate to satisfy his claims against the
Government ineident to the correction of his records, would not
operaie te bar from consideration a 1'(‘(111(‘\‘1’ subrequently submitted
by Lizr for waiver of the Government's claiins against him resuiting
from erroneous payments created by the vee md> correction action.
Henee, question b7 is answered in the affirmative,

W alvor

Question “e7 18 as follows:

¢, If the answer to “h" shove is the affirmiative, can the gross amount of the
erroneons payments be considered for waiver under 10 UK. (. 27747

Under 10 TN, 2774 erroneons pavments of military pay and al-
Towancees may be \\‘alwd “in whoie or in part.” Thus, a member who
aceepts a settlement in connection with the records correction action
may properly request waiver of the gross amount of all the erroneous
paynients of pay or allowances deemed to have ocenrred as the result of
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the correction action. However, while we will consider for waiver the
gross amounts, there is no legal right or entitlement to an approval
of a request for waiver. As we stated in 56 Comp. Gen. 587, supra, it
1s our general policy in these and similar cases to grant waivers only to
the extent of preventing individnal members from having a net in-
debtedness upon restoration to active duty, since that policy seems in
keeping with the purpose of the correction of the members’ records,
that is, to restore thie members as nearly as possible to the positions they
would have been in had the errors not been made. This should not be
talen to mean that requests for waiver of the total amount of the er-
roneous payments would be barred from consideration since the amount
to be waived, if any, will be a question to be resolved in the individual
case on the basis of equitable principles. Question “c” is, therefore,
answered in the affirmative.

Question “d” as presented in the submission is:

d. If a member refuses to sign the claim release certificate and requests waiver,
must the waiver be resolved before further action can be taken to finalize the
claim under 10 U.8.C. 15527

With regard to question “d” concerning the possibility of granting
waiver in advance of settlement, we note that by accepting settlement
under 10 T.S.C. 1552, a member thereby acknowledges that the items
and amounts shown as debits and credits to his account are correct.
If the member chooses to contest rather than accept the settlement, how-
ever, the entire matter remains in a state of suspense, and although
the Government has determined the amount of the member’s debt and
the Government’s liability, the matter is not settled. The member may
request waiver at any time of a debt to the Government provided his
request is made within 3 years after the debt is discovered. However, in
cases of this type, if the member has not accepted settlement under 10
T.S.C. 2774, consideration of the waiver request would not be appro-
priate because the member has not agreed to the Government’s state-
ment of his account, Therefore, in the absence of special circumstances,
consideration of the waiver request by the Department and forwarding
of a report to this Office, if necessary, should be delayed until the mem-
ber has accepted the Government’s settlement. Question “d” is an-
swered accordingly.

Questions “e” and “f” are:

e. If the request for waiver is favorably considered, does this validate the
erroneons payments for all purposes as provided by 10 U.8.C. 2774 (e) ?

f. If the answer to “e” above is in the affirmative, is immediate recoupment
of 75¢, of readjustment pay required under 10 U.S.C. 687(f) in the event a
member later qualifies for retired pay or VA compensation?

Subsection 2774 (e) of title 10, United States Code, provides that:

An erroneous payment, the collection of which is waived under this section,
is considered a valid payment for all purposes.
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Subsection 687 (f) of title 10, Tnited States Code {(1970) provides:

(f) If 2 member who received a readjustment payment under this section
after June 28, 1962, qualifies for retired pay under any provision of thix title
or title 14 that anthorizes his retirement upon completion of twenty yeavs of ac-
tive service, an amount equal to 75 perceut of that payment, without interest, shall
be deducted immediately from his retired pay.

The readjustment payments to the members concerned here have
been rendered completely invalid by the records eorrection action, and
the members are Iiable to repay all the amounts they received. 56 Comp.
Gen. 387, supra. If a member’s request for waiver is approved in whole
or in part, the provisions of 10 T7.S.Ct. 2774(e) would convert the
amounnt. waived into a valid payment, but would not serve to validate
the erroneons personnel actions giving rise to such payment. See 49
Comp. Gen. 18 (1969) : and compare B--1853192, March 2, 1976. Hence,
waiver here would not operate to validate a member’s separation or any
readjustment payment made incident thereto, but would simply serve
to convert an erroneous payment into a valid payment. Therefore, any
amount waived would not be subject. to reconpment under 10 T.S.C%
687 (f). Question “e” is answered accordingly and question “f* is an-
swered in the negative.

Question “g” is as follows:

. Can the reductions for eivilian earnings from private employment, earnings
from Federal employment (Civil Service), inactive duty military pay and allow-
ances, active duty military pay and allowances, and retired pay be applied as the
first stoppage against the retroactive pay and allowances?

We note that departmental regulations do not preseribe an order of
precedence for stoppages with respect. to the items mentioned in the
question. In the absence of such regulations, it is our view that the pur-
poses of the records correction statute will be best. served by collecting
the described items in the following sequence: (1) debts arising from
erroneous interim payments of military pay and allowances (erroneouns
readjustment, retired, active duty, inactive duty pay, ete.) together
with other debts incurred incident to Armmy service; (2) debts owed
to the Government arising from transactions with other Government
agencies, such as the Veterans Administration; (3) interim earnings
from Government. civilian employment which are subject to recoup-
ment in full. 46 Comp. Gen. 400 (1966) and compare Seastiom v.
United States, 147 Ct. Cl. 453 (1959) ; and (4) interim civilian earn-
ings not from Government employment which are not subject to re-
conpment but only to setoff against any balance of retroactive pay and
allowances due. See 56 Comp. Gen. 587, 591, supra,; 49 Comp. Gen. 636,
662 (1970). Question “g” is answered accordingly.
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Representative Cases—Lump-Sum Leave Payments

Question “h” concerns the correct order of collection in the five
representative or example cases described in the submission. It does not,
appear that any one of the five members has accepted the settlement,
offered to him. Based on the information submitted to us the following
should aid in the proper resolution of these five cases and the cases of
other members similarly situated.

The first example is as follows:

Example #1, Davis, Sherman E., 439-44-3239. = * # The officer was relieved
from active duty on 31 October 1974 and reenlisted as an E-3 on 1 November 1974.
The ABCMR corrected the officer’s records to show the relief from active duty
on 31 October 1974 and the reenlistment on 1 November 1974 were void and with-
out force and eifect. The records were further corrected to show a promotion to
0-5 on 1 August 1974. At the date of relief from active duty, the officer was paid
readjustment pay in the amount of $15,000.00 and $3,623.64 for 60 days unused
accrued leave. As a result of the voiding of the officer’s relief from active duty
these separation payments became erroneous payments. As shown by the compu-
tation sheet attached to the voucher, the officer gained entitlement to military
pay and allowances in the gross amount of $53,483.00. During the same period he
incurred liabilities, including the readjustment pay of $15,000.00 and the accrued
leave payment of $3,623.64, for a total of $43,588.15. Net amount due officer :
$7,804.85. Since the payment for accrued leave was collected in full, the 60 days
accrued leave must be recredited to the member’s leave account effective 1 Novem-
ber 1974. Due to the leave accrual limitation imposed by 10 U.S.C. 701(b), the
member lost a certain amount of leave accrual as of the end of the fiscal year. The
member requests that the erroneous payments of readiustment pay and accrued
leave be considered for waiver in the gross amount of $18,623.64, under the provi-
sions of 10 U.S8.C. 2774.

In this case, the items shown as credits and debits in the proposed
settlement appear to be correct, and since the amount of retroactive pay
and allowances due to the member exceeds the total amount of his
debts, the order of precedence in the collection of those debts is, in our
view, not of great importance; however, the order of precedence set
out, in response to question “g” should be followed. As to the member’s
request for waiver, it appears that he lost 38 days of earned accrued
leave in the transaction which, because of the statutory limitation on
accrued leave, cannot be restored to him although the amount he re-
ceived for such leave must be collected from him. Therefore, although
he was not in debt upon restoration to active duty, it appears equitable
to grant waiver of the amount to be collected for the lost leave. Thus, if
he accepts settlement, favorable consideration could be given to waiver
of 38/60 of $3,623.64 (the amount of the erroneous payment for 60
days accrued leave).

The member also bases his request for waiver on the premise that
he was and will be subjected to unusually high Federal taxes because
of lump-sum payments. The amount a person is required to pay in
income tax in any given year is dependent upon his situation at the
time the tax is due and the applicable tax laws and regulations, which
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inclnde provisions for income averaging to reduce tax liability for
vears in which mnnsunally large amounts of income are received. 26
TU.R.C. 1301 et seqg. (1970). Our waiver authority relates to overpay-
ments of pay and allowances and not to tax liability which may be a
secondary result of overpayments or refunds thereof. Therefore, the
member's tax liability is not a basis for waiver. Compare I3 185430,
November 28, 1975.

In addition, the member requests waiver generally on the theory
that he served at reduced pay as an enlisted member after he was sep-
arated from aective duty as a commissioned ofticer and he suggests
this was against equity and good conscience ; however, this has heen
rectified through retroactive payment of his pay and allowances as a
commissioned ofticer, and this factor may therefore not be regarded
as a proper basis for granting waiver.

The second example is:

Bxample #2, Wallace, Clarence C., Jr., 421-22-3037. #= = # Officer was relieved
from active duty effective 30 June 1974 and placed on the retired list with re-
tired pay effective 1 July 1974. Incident to his relief from active duty he was
paid 82.820.36 for 60 days unused acerued leave. The ABCMR corrected the
officer’s records to show that his relief from active duty was void and without
force or effect and that he was promoted to the grade of CW-4, effective T July
1974, As a result of the ABCMR’s actions and as evidenced by the attached
USAFAC computation sheet, the member gained entitlement to military pay
and allowances for the period 1 July 1974 to 17 November 14976, in the wmount of
£50,397.81. During the same period he incurred liabilities for retired pay. ac-
crued leave payment and other miscellaneous coilections in the amount of K35~
800.97. Net amount due member: $14.596.84. Since the payment for unused ac-
crued leave has been collected, it is necessary to recredit the G0 days leave to
the member's leave account effective 1 July 1974 Due to the leave acernal lim-
itation imposed by 10 U.S.C. 701(b), the member will lose accrued leave at the
end of the fiscal vears. The member has reguested that the gross amount of the
erroneons accrued leave payment be considered for waiver under the provisions

of 10 T.8.C. 2774

The comments made with respect to the order of precedence of col-
lections in the first example are equally applicable here. Waiver of the
erroneous unused accrued leave payvment could be granted in an
amount. representing the number of days of leave earned but subse-
quently lost by operation of the statute.

The third example is as follows:

3xample #3, Hyatt, John J., 438-62-8919, # #* * The Officer was relieved from
active duty on 15 November 1975. Incident to his separation from active duty,
he was paid readjustment pay in the amount of $15,000.00 and $3,120.88 for 5814
days accrued leave. The ABCMR corrected the officer’s records to show that his
relief from active duty was void and without force or effect and that he was
promoted to the grade of Major effective 1 September 1975. As a result of the
ABCMR's actions and as evidenced by attached computation sheet the member
gained entitlement to military pay and allowances for the period 16 November
1975 to 17 November 1976 in the amount of $22,856.37. As a further result of the
correction of his records he incurred liabilities includinz the readjustment pay-
ment and payment for unused accrued leave, in the amount of $19,847.89. Net
amount due: $3,008.48. However, in the interval between 16 November 1975 aud
17 November 1976, the member earned from private civilian employment $12,-
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233.91. Of this amount, $3,008.48, was collected to “zero” ount the member's ac-
count or the net amount due, $3,008.48 less $3,008.48 civilian earnings, resulting
in no amount due the member.

In this case, the member’s debts to the Government have been first
set off against backpay due to him, and his interim civilian earnings
have been deducted from the remaining net balance, properly and in
conformity with our views as expressed in 56 Comp. Gen. 587, supra,
and 49 Comp. Gen. 656, supra. While it is not indicated that the mem-
her has expressed an interest in obtaining waiver of any of the er-
roneous payments he received, he may initiate a request for waiver.
Such request should be treated in the same manner as the requests
which may be submitted by the members in examples 1 and 2; that
is, a request. based on days of leave lost (if any), for example, could
receive similar favorable consideration, if warranted, even though
the member in example 3 had a substantial amount of interim civilian
earnings,

The fourth exampleis:

Example #4, Fulcher, Walter II.. Jr., 050-30-0537. * = = Officer was relieved
from active duty on 28 October 1975. Incident to his relief from active dnty he
was paid readjustment pay in the amount of $15,000.00 and $3.805.10 for 60 days
unused accrued leave. The ABCMR corrected the officer’s records to show that
hiis relief was void and without force or effect and that he was promoted to Lien-
tenant (‘olonel effective 1 Angust 1974, As a result of the ABCMR'S actions and
as evidenced by the attached USAFAC computation sheet, the member gained
entitlement to military pay and allowances for the period 29 October 1975 to 16
November 1976 in the amonnt of $29,795.87. During the period. the member
earned as an employee of the Federal government (Civil Service) $18,450.80. In
view of the dual compensation statute, 5 U.S.C. 5536, this amount must be col-
lected in fnll and not offset in the same manner as earnings from private civilian
employment. Accordingly, as a further result of the ABCMR's actions, the mem-
ber incurred liabilities including the readjustment pay. acerued leave payment
and civilian earnings in the amount of $38,150.93, Amount due the United States:
$8,355.08.

Yonr attention is invited to the inequity between the treatment afforded a mem-
ber who had eivilian earnings as opposed to a member who had earnings from
employment by the Federal Government. Compare examples 3 and 4.

The order of precedence of collections should be in accord with our
answer to question “g.” Here, the correction of military records pro-
duced a result showing the member to have erroncously and improp-
erly received Federal civilian compensation concurrently with military
pay. The Federal civilian earnings are thus subject to recoupment,
but they are also subject to waiver under the civilian compensation
waiver statute, 5 U.S.C. 5584 (Supp. IV, 1974). The member may
therefore request waiver of the erroncons payments of civilian com-
pensation under that statutory provision and his request could be
favorubly considered for waiver in the amount of $8,335.08, so that
he will not have a net indebtedness upon restoration to duty, and his
interim Federal civilian earnings will effectively be treated in the

same manner as ordinary outside earnings. He may also apply for
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-aiver of the erroneous military payvments for acerued leave under
10 TU.8.C. 2774; and he could receive favorable consideration on sueh
request to the extent that he can show that he actually lost leave.

The fifth example is as follows:

Example 3, Stalder, Lee R., Jr., 497--36--7425. * * #* Officer was relieved from
active duty on 16 November 1975. Incident to his relief from active duty he was
paid readjustment pay in the amomnt of $15,000.00 and 83,203.47 for 5614 days
unused acerued leave. The ABCMR corrected the ofiicer’s records to show his
relief was void and without force of effect and that he was promoted to the
grade of Major effective 1 July 1974. As a result of the ABCMR’s actions and as
evidenced by the attached USAFAC computation sheet the member gained en-
titlement to military pay and allowances for the period 17 November 1975 to 17
November 1976 in the amount of $£27,455.33. During this same period he earned
as reserve member on active dnty $18,114.45 and is indebted to the Veterans Ad-
niinistration for berefits received in the amonnt of K198.72. As a further result of
the ABCMR’s actions, the member incurred liabilities, including the readjust-
ment payment, accrued leave payment, amounts earned as a reserve memper
.Q-md the VA benefits in the amonnt of 837.440.09. Amount due the United States:
$£9,993.76.

The order of precedence of collections in this case should he in ac-
cord with our answer to question “g.” The member may request waiver
of the erroneous interim active duty pay and allowances, and such
request could be favorably considered in the amount of £9,993.76, so
that he will not have a net indebtedness upon his restoration to ex-
tended active duty. The member could also receive favorable consid-
eration for waiver of further amounts on the basis of leave lost.

Question “h” is answered accordingly.

Conclusion

In summary, the adjustment of accounts of the members concerned
in the aftermath of the action taken to correct their records, should
proceed in the following manner. First, the member should be offered
settlement. Second, the member should ascertain that the proposed
settlement is correct, since his acceptance of settlement will ordinarily
bar any further claims against the Government incident to the matter.
Third, upon acceptance of settlement. the member’s request for waiver
of erroneous payments of military pay and ailowances and civilian
compensation resulting from the records correction action, if anv, will
be considered. Requests for waiver will ordinariiy be favorably con-
sideredt only to an extent which will prevent the individual member
from having a net indebtedness upon restoration to active daty: how-
ever, waiver of further amounts may be granted as noted above upon
1 showing that the member lost leave for which collection was required.
Sinee presumably in most cases the amount of the erroneous payments
for which waiver is sought exceeds $500, the requests for waivers in
those cases shouid be forwarded to our Claims Division where they will
be considered under the gunidelines established in this decision and in
56 Comp. Gen. 587.
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The submitted vouchers are returned for further processing in con-
formity with the views expressed herein.

[ B-189000 J

Officers and Employees—De facto—Compensation—Retention of
Compensation Paid .

Civil Service Commission (CSC) directed cancellation of employee’s improper
appointment. Since employee served in good faith, he is de facto employee and
may retain salary earned. As a de facto employee, he is not entitled to lump-sum
payment or to retain credit for unused leave attributable to period of de¢ facto
employment. Denial of service credit for that period and denial of refund of
health and life insurance premiums was within jurisdiction of CSC. 38 Comp.
Gen. 173, overruled.

Retirement—Civilian—Refund of Deductions—Void or Voidable
Appointments

Retirement contributions previously deducted from corhpensation paid to a de
facto employee may be refunded to him, less any necessary social security con-
tributions. since reasonable value of a de¢ feacto employee’s services includes
amounts deducted for retirement. 38 Comp. Gen. 175 (1958) should no longer be
followed.

In the matter of James K. Saufley—de facto employee, June 16,

1978:

Mr. John D. R. Cole, Director of the Bureau of Personnel Manage-
ment Evaluation, United States Civil Service Commission, requested
our decision concerning the propriety of certain actions taken by the
Commission incident to the cancellation of the improper appointment
of Mr. James K. Saufley to a position in the civil service.

The record indicates that Mr. Saufley was appointed by the U.S.
Geological Survey to a position in Reston, Virginia, on Qctober 21,
1974, Ninety days later he was reassigned to a position in Metairie, Lou-
isiana. Pursuant to civil service regulations, the Commission investi-
gated the appointment to assess compliance with competitive
principles. Although finding that Mr. Saufley acted in good faith, the
(Commission determined that the Geological Survey had improperly
appointed him from a Washington, D.C. register in order to circum-
vent established certification procedures. Because of the improper pro-
cedure, the Commission directed that Mr. Saufley’s appointment be
cancelled.

The (Geological Survey subsequently asked the Commission’s opin-
ion regarding Mr. Saufley’s entitlement to retain the salary and leave
he had earned. In addition, the Commission was queried as to the dis-
position of the employee’s contributions toward the civil service retire-
ment and health benefits and life insurance. By a letter dated April
26, 1977, the Commission rendered its opinion to the agency concern-
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ing the above matters. The Commission advised that none of Mr,
Saufley’s service under the cancelled appointment may be credited as
Federal service for purposes of retirement, leave category. career ten-
ure, reduction in force, or completion of probationary peried. Tu ad-
dition, the Commission stated that under recent decisions of this Office.
the employee may retain the salary and leave earned and that his re-
tirement deductions would be returned, less any necessary social secu-
rity contributions. The agency was also advised that Mr. Saunfley wonld
not be entitled to refund of preminms paid for health and life insar-
ance because he had been covered and would have been eligible for pay-
ment under those programs. Finally. the Clommission indicated that
the Comptroller General is the final authority concerning issues of
pay. and the matter was referred to this Office for a decision regarding
the propriety of the above actions.

A de facto officer or employee is one who performs the duties of an
office or position with apparent right and under color of an appoini-
ment and claim of title to such office or position. Where there is an
office or position to be filled. and one acting under color of authority
fills the office or position and performs the duties. his actions are those
of a de facto officer or employee. 30 Comp. Gen. 228 (1958). We have
recently extended the de facto rule to permit pavment for the reason-
able value of services rendered by persons who served in good faith.
52 Comp. Gen. 700 (1973) ; 33 id. 109 (1975) ; and Matter of Willivin
A, Keel. i, and Richard Hernandez, B-188424, March 22, 1977, How-
ever, because he is not an employee within the meaning of 5 U.S.C.
2103, a de facto employee does not acerue any annual leave during the

de facto period so as to be entitled to a lump-sum payment. See 31
Comp. Gen. 262 (1952) ; James C. Howard 111, 57 Comp. Gen. 406
(1978).

In the present case there is no evidence that Mr. Saufley had actual
or constructive notice that he was improperly appointed to his posi-
tion. In view thereof and since the Commission has specifically found
that Mr. Saufley served in good faith, he may retain the salary which
he earned during the improper appointment. George D. Midgett, Ji..
B-183328, April 16, 1976. Further, Mr. Saufley may retain payments
for leave used during his de facto employment. Mr. Saufley may not,
however, be paid for or retain credit for the amounts of unused leave
attributable to the period of his de facto status. Howard, supra.

With respect to reimbursement of retirement contributions made
while a d¢ facto employee, we have previously held in 38 Comp. Gen.
175 (1958) that such refunds may not be made. At the time that de-
cison was rendered, we had held that a de facto employee could retain
payments of compensation already made, but denied payment of any
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compensation not already received. Since the refund of retirement con-
tributions would involve a further payment to the individual, we held
that such refunds may not be made. 838 Comp. Gen. 175, supra. As
noted above, however, we have recently extended the de facto rule to
permit payment for the reasonable value of services rendered by per-
sons who served in good faith. Since such persons receive no retire-
ment service credit during a period of de facto employment, the rea-
sonable value of their services would include the amount deducted for
retirement purposes, less any necessary social security contributions.
Thus, we have no objection to the Commission’s conclusion that the
retirement deductions previously made, less any necessary social secu-
rity contributions, should be refunded to the individual. Accordingly,
our decision in 88 Comp. Gen. 175, supra, should no longer be followed
with respect to refunding retirement deductions to de facto employees.

Concerning the issues of service credits and refunds of health and
life insurance premiums, we have held that such matters are within
the jurisdiction of the Civil Service Commission. Midgett, supra;
B-154570, May 8, 1973. We therefore have no objection to the actions
taken by the Commission regarding those matters.

[ B-188408 1

Contracts—Protests—Procedures—Bid Protest Procedures—Time
for Filing—Reconsideration Request

Request for reconsideration filed by agency more than 10 working days after
actual notice of General Accounting Office (GAQO) decision was received is un-
timely. However, prior decision is explained in view of apparent need for clari-
fication.

Contracts—Termination—Convenience of Government—Recom-

mendation—Preserving Integrity of Competitive System—Purpose

GAO review of protests concerning contract modifications agreed to by procuring
activity, or changes ordered by contracting officer, is intended to protect integrity
of competitive procurement process.

Contracts—NModification—Scope of Contract Requirement

Mutual agreement between contractor and Government modifying original con-
tract was in effect improper award of new agreement, which went substantially
beyond the scope of competition initially conducted.

In the matter of American Air Filter Company—DLA request for
reconsideration, June 19, 1978:

The Defense Logistics Agency requests reconsideration of our de-
cision in Asmerican Air Filter Co., 57 Comp. Gen. 285 (1978), 78-1
CPD 136, regarding contract DSA700-77-C-8018 to supply ground
portable heaters, type H-1, Class I, conforming to Military Specifica-
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tion MIT; IL-1607B. The H-1 heater is the primary portable heating
unit deployed throughout the Air Force and is used to preheat air-
craft engines, cockpits, cargo compartments and work areas.

We sustained the protest filed by American Air Filter Clo. (AN,
because the Government modified the contract awarded to Davey Com-
pressor (o. (Davey) to require units which operate on diesel fuel
rather than gasotine. We concluded that the alterations made were
outside the scope of the original contract and recommended that the
Defense Logisties Ageney (DL.\) give consideration to the practi-
-ability of terminating the contract for the convenience of the Govern-
ment and of soliciting competitively its altered requirements. Our ac-
tion took the form of a recommendation under § 236 of the Legisla-
tive Reorganization Act of 1970, 31 U.S.C. § 1176 (1970).

DILA raises several bases upon which it urges recounsideration,
arguing that:

1. GAO should defer to the contracting agency regarding whetier
a contract change 18 within the scope of the contract, and should “leave
the contracting parties’ agreement undisturbed unless, without gues-
tion, the change is outside the scope of the contract.”

2. The great weight of the evidence showed that there was a sub-
stantial basis to find that the changes made were within the scope of
the contract.

3. A determination that an engineering change is outside the scope
of the original contract should be hased on an engineering analysis,
which the decision lacked. The agency contends that our decision does
not reflect that an engineering analysis was performed ; that it errone-
ously assesced the importance of the techrical changes which were
made; and that it reflects a misunderstanding of stutements made at
a post-award conference with the contractor and (rovernment
personuel,

In this regard, DLA assumes that the impact of a contract modifica-
tion is to he examined by applving the cardinal change doectrine. It
argues that we should look principally to the contractor’s capability
to perform the change or modification, virwed in light of its individual
circnmstances. DILA maintains that the cardinal change doctrine was
desigmed to protect the contractor’s rights, and asserts that “Where
there is a disagreement between the contracting parties over the scope
of a proposed modification, the contractor’s contentions as to the orig-
inal meeting of the minds and the effect of the change should be given
due weight.” DLA believes that the contentions of a third party chal-
lenger. such as AAF, are entitled to substantially less weight, “par-
ticularly where the parties {the Government and contractor] agree as
to the scope of the change.”
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Further, DLLA disagrees with our decision because, in its opinion,
the manufacture of a diesel fueled unit poses no extraordinary dif-
ficulty for Davey. :

DA reported that the Defense Construction Supply Center
(DCSC) reached its original decision based upon “a lengthy analysis
by DCSC and Air Force personnel of the technical changes required
to accommodate the requested substitution * * #2 The review was
conducted “to ensure that a diesel heater was indeed feasible.” The
nature of the inquiry is described by DLA as being concerned with
whether the alterations required “were technically feasible and within
the scope of the Davey Contract.” DCSC found, inter alia, that “use of
a diesel power package would not require a research and develop-
ment effort,” and various changes which AAF suggested would be
necessary “were either not required or [were] within the current state
of the art.”

AAF argues that DLA’s request for reconsideration is untimely
and should not be considered in view of our decision in Department
of Commerce—Request for Reconsideration, B-186939, July 14, 1977,
77-2 CPD 23. There we refused to consider an agency request for re-
consideration filed 4 months after our decision had been released.
Moreover, we held that §20.9 of our Bid Protest Procedures makes
no provision for waiving the time requirements applicable to requests
for reconsideration, even though it is contended that the matters in-
volved raise issues significant to procurement practices or procedure.
4 C.F.R. §20.9 (1978).

Although a copy of our prior decision was sent to the Director,
Defense Logistics Ageney, on February 16, 1978, DLLA states that it
only obtained a copy of our decision on February 24. Its request for
reconsideration was hand delivered to our Office on March 13—
11 working days later. Although the rule in § 20.9(b) requires that
a request for reconsideration be filed in owr Office within 10 working
days after the basis for reconsideration is known or should have been
known, DLA argues that our decision was never operative upon it,
because the copy sent to the Director was not received and, accord-
ingly, he was never formally notified of the decision.

In fact, DLA personnel contacted our Office prior to the expiration
of the 10-day period and were advised that they should be certain
that any request they cared to make was properly filed within the
time limit. Inasmuch as we have consistently considered actual notice
of a party’s basis for protest or reconsideration to be sufficient to
start, the appropriate time limits established in the Bid Protest Pro-
cedures running, we find DLA’s arguments unpersuasive. See, e.g.,
Brandon Applied Systems, Ine., 57 Comp. Gen. 140 (1977),77-2 CPD
486 ; Dupont Pacific, Ltd., B-190350, October 26, 1977, 77-2 CPD 327;
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Southwest Aiveraft Services, Ine., B-188483, April 1. 1077, 771 CPD
227,

Even though we dismiss DLA’s request as untimely filed. we have
in similar situations in past decisions oceasionally commented npon
matters apparent on the face of the record. or becanse we felt that
our views were required to clarify apparent nncertainty or misunder-
standing regarding the issnes in dispute. DLA’s arguments in its
request for reconsideration reflect a fundamental misunderstanding
of the reasons underlying our earlier decision. In the circumstances
and because our prior decision included a request that DLA consider
whether remedial corrective action should be taken, we have conchuded
that we should clarify the basis upon which our decision was founded.
In reaching our original decision, we stated that:

* x * the modification to the contract to require a diesel powered and fired
heater necessitated, inter aliq, the following changes:

1. The substitution of a diesel engine for a gasoline engine.
2, A substantial inerease in the weight of the heater.
3. The addition of an electrical starting system.
4. The design of a new fuel control.
#. The redesigning of the combustor nozzle.
6. The alteration of various performance characteristics.

. An increase in the unit price by approximately 29 percent.
8. The approximate doubling of the delivery time.

We concluded that

* # * the magnitude of the technical changes. and their overall impact on the
price and delivery provisions compels the conclusion that the contracet, as modi-
fied, is so different from the contract for which competition was held, that the

Jovernment should have solicited new proposals for its modified reguirement.
fTtalic supplied.]

Even assuming that our prior decision was less than clear. nowhere
did we indicate as suggested by the agency that we were applying
the cardinal change test per se. The italicized portion of the quoted
langnage was meant to reflect what we view as a significant differ-
ence between a determination that a proposed change would resnlt
in a Government breach of contract, and a determination that a pro-
posed contract modification evades the requirement for obtaining
competition and therefore undermines the integrity of the competitive
procurement process.

Moreover. it is our practice to evaluate technical facts in resolving
protest. cases. See, e.g.. Farth Sciences Research, Ine., B-193964, Jan-
uary 27, 1978 (letter to the Secretary of the Interior). Our review,
however, is directed at determining whether the procuring activity
has acted reasonably in the discharge of its legal responsibilities. Re-
@ardless of our own views in a particular case. we defer to the agency’s
judgment in any matter involving the exercise of its discretion. Cases
involving the exercise of technical judgment are treated no differ-
ently, and we defer to the procuring activity’s opinion, provided it
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has not abused its discretion. METIS Corporation, 54 Comp. Gen.
612 (1975), 75-1 CPD 44; Plessey Environmental Systems, 3-186787,
December 27, 1976, 76-1 CPD 533; Jarrell-Ash Division of Fisher
Scientific Co., B-185582, January 12,1977, 77-1 CP’D 19.

Nevertheless, an agency’s technical review cannot be conducted in
a vacuum without regard to applicable legal standards, While we
believe that an agency’s opinion regarding technical facts is entitled
to consideration, a conclusion by technical personnel regarding the
legal implications of their findings carries no more weight than any
other conclusion of law. DCSC’s conclusion that in its technical
opinion there was no cavdinal,change, and that the modifications
made were within the scope of the contract, without more, contributes
little to onr understanding of the essential facts. Indeed, the DCSC
engineering review appears to have been concerned primarily with
the feasibility of accomplishing the proposed alterations, and par-
ticularly with whether the Air Force and Davey were agreeing to
work which was within the state-of-the-art.

Contrary to the agency’s position, we believe that the degree of
difliculty, or case, with which Davey could perforn the modification
is not controlling. The difficulty in producing the item per se is not
an ultimate—as distinguished from ecvidentiary—fact even if the
cardinal change doctrine were applicable.

As we indicated earlier, our decision in this matter reflects con-
siderations related to our role in bid protest cases, and to our concern
that lack of competition adversely impacts upon the integrity of the
competitive procurement process. In 41 Comp. Gen. 48t (1962) we
held that a contract modification ostensibly negotiated on a sole source
basis with the existing contractor was improper. There the Navy
sought to justify the change by arguing that the existing contractor
was already on the site, knew of existing conditions, and offered the
greatest assurance that the work would satisfy the Navy's require-
ments. Citing the rule that the contracting officer’s opinion as to the
nonavailability of qualified bidders may not be accepted as control-
ling prior to solicitation of bids, we noted that “We see no basis, other
than the fact that an award to * * * [the incumbent] might not have
been assured * * *, for contending that it would have been imprac-
ticable to obtain competitive proposals and to negotiate such a con-
tract based upon such proposals.”

That case 1s consistent with the rule set out in connection with our
decision in 5 Comp. Gen. 508 (1926) that an existing contract may
not be expanded so as to include additional work of any considerable
magnitude, unless it clearly appears that the additional work was
not in contemplation at the time the original contract was entered
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and is such an inseparable part of the original work that it is reason-
ably impossible of performance by any other contractor. Followed,
30 Comp. Gen. 34 (1950). Along similar lines, we have recently held
that 38\ acted improperly in extending a contract for plug-to-phig
compatible replacement memory beyond the option periods provided
in a mandatory ADP requirements contract. because there could be
no justification for its failure to timely solicit a follow-on contract.
Intermem Covporation, B-187607. April 15, 1977, 77-1 CPD 265.

Further, while recognizing that contract changes or modifications
are required subsequent to award, we have cautioned that this “is not
to say that the contracting parties may employ a change in the terms of
the contract so as to interfere with or defeat the purpose of competitive
procurement.” K. R. Hitchcock & Assoc., B-182650, March 5. 19735,
75 1 CPD 133. We have held that awarding a contract with the inten-
tion of significantly modifying the contract after award is improper.
L & T MHanufacturing Co., 53 Comp. Gen. 838 (1974), 71 (P 240,
See, also, Midland Maintenance. Ine.. B-184247, August 5, 1976, 76 1
CPD 127,

The cardinal change doctrine was developed by the (ourts as a
means to deal with contractors’ claims that the (overnment had
breached its contracts by ordering changes which were outside the scope
of the changes clause. As the court stated in AWied MHaterials & Eq. (o.
v. United States, 569 F. 2d 562, 563 564 (Ct. CL 1978),

¢ & % 5 eardinal change is a4 breach. It occurs when the government effects an
alteration in the work <o drastic that it effectively requires the contractor to per-
form dutfies materially different from those originally bargained for. By defini-
tion, then a cardinal change Is so profound that it is not redressable under the
contract, and thus renders the government in breach.

Jven though we believe there is a significant avea of overlap be-
tween the lmits within which the Government may siter a contract
without fear of breaching it, and the Hmits which act to restrain its
right to do so without impacting upon the statutory requirement for
competition, the evaluation of the legal problems presented in each
instance have different starting peints. Apbiication of the carainal
change doctrine assumes a set of relationships between the ritigants - -
the Government on one side, the claimant on the otirer. The cares ap-
plying the doctrine reffect that relationship. moided by constraints in-
herent in the rules of evidence, drawing into foeus what the confracting
peaitics ave deemed to have had in mind when #Aey executed the con-
fracet.

In contrast to circumstances reflecting disagreement between the
(Government and its contractor, contract modification flows from the
parties’ willingness to agree. For an increase in price, the contractor
may be expected to be amendable to performing the additional work.
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Such a contractor obviously will not seriously question whether the
award is outside the scope of the original contract and we do not ex-
pect the contractor to concern itself with the technical niceties of the
statutory requirement that the Government award contracts competi-
tively. Snuch a contractor will be prone to view the additional work as a
logical extension of the original agreement.

Further, we do not agree with DLA’s view that our original deci-
sion in this case unduly impacts upon the discharge of its responsi-
bility for contract administration. There is an essential relationship
between the limits of a contracting officer’s power under the Changes
and Disputes clanses and the statutory requivement for competition.
The contract cannot be read so as to conflict with the statutory man-
date for competition. Starting, therefore, with the proposition that
the contracting officer’s administrative authority 1s subordinate to the
competition statute, it follows that due regard for protection of the in-
tegrity of the competitive procurement system does not interfere with
the legitimate exercise of the contracting officer’s admimstrative func-
tions.

The impact of any modification is in onr view to be determined by
examining whether the alteration is within the scope of the competi-
tion which was initially conducted. Ordinarily, a modification falls
within the scope of the procurement provided that it is of a nature
which potential offerors would have reasonably anticipated under the
changes clause.

To determine what potential offerors would have reasonably ex-
pected, consideration shonld be given, in our view, to the procurement
format used, the lustory of the present and related past procurements,
and the nature of the supplies or services sought. A variety of factors
may be pertinent, including: whether the reqnirement was appro-
priate initially for an advertised or negotiated procurement; whether
a standard off-the-shelf or similar item is songht; or to whether, e.g.,
the contract is one for research and development, suggesting that broad
changes might be expected because the Government’s requirements
are at-best only indefinite.

Specifically, in reaching our decision in this matter, we gave con-
sideration to the fact that this procurement was advertised. Bids were
solicited to meet a requirement primarily defined by a Military Speci-
fication. Althongh the heaters perhaps cannot be fairly characterized
as off-the-shelf-items, similar readily available units have been
purchased by the Government for years.

In concluding that offerors would not have reasonably anticipated
that the changes clause would be used as it was, we were particularly
impressed by the following:
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1. The amended confract requires equipment using diesel fuel ex-
clusively. The Military Specification expressly required gasoline
fueled heaters capable of being driven’ interchangeably by gasoiine
engines or electric motors. The solicitation indicated that units with
gasoline engines were to be furnished.

We did not accept DLA’s characterization of the Military Specifi-
ations as a mere performance specification for heaters, because we
believe the solicitation documents clearly imposed a salient constraint
upon the description of the items being bought permitting bidders to
conclude that gasoline or eleetric powered equipment fell within the
scope of the procurement, but that other equipment did not.

In referring to the decision by the Court of Claims in Keco Tndus-
tries Ine. v, United States, 176 Ct. CL 983 (1966), we explained that
Keco differed in that award was made for both electric and gasoline
driven units. The proportions were later changed to require all gaso-
line driven units. Although DLA suggests that this is a distinetion
without a difference. in onr opinion the designation of fuels to be nsed
went to the heart of the Government's description of the items sought.
Tf choice of fuel was not material in the eireumstances of this ease,
it is difficult to conceive of any alteration which DILA could have
anthorized which would have been.

2. The amendments eliminated the requirement that the units
furnished be capable of using an interchangeable clectric motor to
provide power. Interchangeability of power units was in our view
fundamenta! to the nature of the original procurement and reflected
a second salient constraint imposed upon the scope of competition
obtained. In effect, offerors were required to be capable of furnishing
two distinct units, one using electric and the other gasoline power.
Elimination of this requirement in our view significantly altered the
framework upon which competition was predicated. (We note in
passing that the interchangeability requirement. distinguishes these
cireumstances, also, from the facts in Heco. inasmnch as Interchange-
ability assuch was not a requirement in that case.)

3. Along related lines, the solicitation anticipated, in our view.
that the gasoline fueled unit would be a self-contained item capable
of start-up in a —63°F environment. In this regard. the Military
Specification required that the gasoline powered unit be capable of
manual starting, and that it be demonstrated during first article test-
ing that it could be started when “cold-zoaked” to —65°F. Preheat-
ing was to be accomplished by use of a gasoline fired preheater built
into the unit.

We recognize that diesel engines typically utilize high compression
ratios and electrical starting. Tt is a matter of common engineering
knowledge that storage batteries generally—including lead acid
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batteries—experience a significant loss in available power when cooled
to the temperatures at which these tests are to be conducted. The post
award conference minutes referred to in our prior decision indicated
that, “The specified cold test of —67°F [sic] will remain in effect
and the impact of the switch to Diesel will be evaluated during this
test.” The effect of the discussion of cold starting requirements was
evidently to require that Davey attempt to meet the cold starting re-
quirement, but that the Government might not hold Davey to its
agreement. Moreover, and of direct concern, DILA interprets the
amended contract as not requiring that first article testing be per-
formed with a cold-soaked battery.

At best, DLLA’s interpretation of the amended contract is strained.
The diesel fueled units are to have a battery compartment. The battery
evidently would be removed from it when operating at low tempera-
tures. By allowing Davey to use an external power source (i.e., the
battery) to meet the cold start requirement, DLA has abandoned the
concept of a self-contained unit. While it is entirely proper for the
Government to permit use of whatever method of starting that is con-
sistent with assuring that its minimum needs are met, there is no ques-
tion that the performance requirements relating to cold starting
capability were significantly altered. If, as LDA contends, these
changes are part and parcel of a change to a diesel fueled system, they
properly underscore the significance of the change from gasoline to
diesel fuel. To the extent they do not, it is fair to ask whether DLA
would have acted outside the scope of the original procurement by au-
thorizing an alteration permitting the vendor to dispense with the re-
quirement that it provide manual starting, self-contained gasoline
fueled units. In our opinion, the Military Specification reflects the im-
portance of such cold starting capabilities. Accordingly, we believe
that DILA could not dispense with such requirements without at the
same time abandoning one of the salient criteria which defined the
scope of competition in the original procurement.

In our view, the contract in this instance was modified contrary to
the statutory requirement for competition, amounting to an award to
Davey for new requirements which were outside the competitive scope
of the original procurement.

[ B-189782]

Compensation—Wage Board Employees—Prevailing Rate Employ-
ees—Entitlement to Negotiate Wages—Compliance with Law and
Regulations Requirement

Implementation of decision 57 Comp. Gen. 259 (1978) is postponed until end of
Second Session of 96th Congress. If Congress takes no action, General Accounting
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Office will apply decision to 2ll agreements affected by 57 Comp. Gen. 239 (1678)
at date of end of Second Session of 96th Congress.

In the matter of Department of the Interior—delayed implementa-
tion of decision on overtime pay under negotiated agreements,

June 23, 1978:

In onr decision of February 3, 1978, entitled Matter of Depurtinent
of Interior—overtime pay for prevailing vate employees who aegotiote
their wages, 57 Comp. Gen. 259, we stated that although section 9(h)
of Public Law 2392, August 19,1972, 5 U.S.C. § 5343 note, governing
prevailing rate employees, exempts the wage-setting provisions of cer-
tain bargaining agreements from the operation of that law. section
9(b) does not exempt agreement provisions from the operation of other
laws or provide independent authorization for agreement provisions
requiring expenditure of appropriated funds not authorized by any
other law. Accordingly, certain negotiated Iabor-management provi-
sions relating to overtime pay which had been in effect for many vears
were held to be invalid.

In order to cushion the impact of the decision on those Iong-standing
practices, our decision provided that the Department of the Inferior
was authorized to delay its implementation until the eariiest expira-
tion date of each agreement which eontains any provision inconsistent
with the decision or until a period of 3 years had elapsed, whichever
occurred first.

We have subsequently been informed by Mr. Charles H. Pillard.
President. International Brotherhood of Electrical Workers, that; the
formula for delaying implementation of our decision does not aecon-
plish that objective in several cases. Tle states:

¥ % % the provisions which [the Comptroller General] has ruled to he illegil
are contained in eollective bargaining contracts which reopen for hargaining on
an annual basis. In fact, af least three of these contracts with IBEW Loeal Tnions
are open for bargaining at this time, and others will open for hargaining in the
near future. Therefore, despite the Comptroller General’s apparent intent to al-
low for the passage of legislation hefore his decision would be implemented, em-
ployees are losing time-honored benefits at the present time.

We noted in our decision 57 Comp. (Gen. 239 that the contract pro-
visions in question were negotiated over a long period and that onr
decixion was the first one stating they were illegal. Accordingly. and
m order to cushion the impact of our decision, we authorized the De-
partment of the Interior to delay its implementation and suggested
that the Bureau of Reclamation might wish to request legislation per-
mitting the continued negotiation of the contract provisions in question,

As pointed out by Mr. Pillard, our instructions regarding the im-
plementation of our decision operate unequally. Those contracts which
contain the provisions in question and which have expired may not
incinde such provisions upon renewal. On the other hand, where the
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contracts have not expired, the provisions may be continued for vari-
ous periods up to 3 years from the date of our decision. Upon further
consideration we believe that all of the provisions should be continued
for a reasonable period of time so that Congress may consider the mat-
ter. Also, it now is our view that all contract provisions should termi-
nate on the same date 1f Congress takes no action. Therefore, our de-
cision is modified to authorize the Department of the Interior to con-
tinue, or to renegotiate, the contract provisions in question until the
end of the Second Session of the 96th Clongress. If Congress has taken
no action by that time, the decision becomes fully effective as to all
agreements on that date.

[ B-189272 ]

Highways—Construction—Federal-Aid Highway Program—Anti-
trust Violation Recoveries

State brought antitrust treble damages action against suppliers of asphalt used
in highway construction under Federal-aid Highway Program. Although United
States had declined to share costs of litigation, Federal Government is entitled
to share in resultant settlement attributable to actual damages. 15 U.S.C. 15a
does not allow the Federal Government to claim share of treble damages.

Highways—Construction—Federal-Aid Highway Program—Anti-
trust Violation Recoveries

Amount of Federal share in antitrust settlement may be applied to other allowable
costs from the periods covered by settlement if the full percentage of Federal
share was not used during these periods.

In the matter of Federal-Aid Highway Program—Federal reim-
bursement from State antitrust settlement proceeds, June 27, 1978:

The Director of Transportation, State of California, requests us
to rule on the validity of a demand by the Federal Highway Admin-
wstration (FITWA), United States Department of Transportation,
for a share in a $5,732,433.24 antitrust action settlement received by
the California Department of Transportation (Caltrans) from sup-
pliers of asphalt used in highway construction under a Federal-aid
Highway Program. (See Western Liguid Asphalt Cases, 309 F. Supp.
157 (N.D. Cal. 1970) and 303 F. Supp. 1053 (N.D. Cal. 1969)).

According to the California Director of Transportation:

FHWA has indicated that it will demand to participate in the settlement pro-
ceeds by reason of prior opinions of your office, particularly Comptroller Gen-
eril decisions B-162539, dated Qctober 11, 1967, and B-162652, dated Novem-
ber 27, 1967 [47 Comp. Gen. 309], which the State of California contends are not
applicable and should be reanalyzed in view of the particular facts involved. A

review of the scope of those earlier decisions may assist in arriving at a mutually

acceptable resolution of this matter.
Basically, the position of the State of California is that the Federal Govern-
ment, when requested by the State, refused to assist in prosecuting the action,
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or to share in the costs or risks involved in the prosecution of the case by the
State. Under such circumstances, any claim the Federal Government may have
had in any recovery has been waived. ‘This and other matters not considered
in the two earlier decisions indicate that no reimbursement is owing to the Fed-
eral Highway Administration.

According to a legal memorandum accempanying the Director’s re-
quest, there are four reasons for concluding that the FHW.A is not
entitled to a share in the Western Liguid .Asphalt antitrust settlement,
despite our cited decisions. These reasons are :

First, any “partnership arrangement” between the Federal Government and
the State insofar as the recovery -of damages for violations of the antitrust laws
was breachied by the Federal Government in refusing to assist in the prosecu-
tion of the action or to share in the risk involved in the prosecution in the action
by the State.

Second, the overpayments recovered by the State consisted entirely of State
funds, sinee the Federal Government retained no interest in the grants to the
State following receipt by the Stute of such funds.

Third, the Federal Government is not entitled to recover treble damages.

Fourth, the State was the party which suffered the real injury from the viola-
tion of the antitrust laws and the overpayments, not the Federal Government.

We will discuss each of these arguments 1n suecession
-~

1. FIWA Has Breached Its “Paitnership® drrangement with the
State

In our cited decisions concerning the recovery of a Federal share in
= .

antitrust damages in connection with State highway construction
programs, we have referred to the Federal-State relationship stem-
ming from the Federal-aid Highway Program as authorized by 23
T.R.CL 8101 ef seq. (1970 and Supp. V. 1975), as a “partnership ar-
rangement.” For example, in our decision 47 Comp. Gen. 309, we said
in part (at page 311) :

.We do not believe that the partnership arrangement under which the Federal-
aid highway programn is prosecuted may properly be said, in the absence of spe-
cific governing provisions, to reach beyond the project costs shared by the Fed-
eral and State Governments.

Previously, in decision B-162539, October 11, 1967, we said :

Full recognition of the partnership arrangement between the State and the
Federal Government with respect to thie recovery effected dictates that the
out-of-pocket expenses incurred also be shared proportionally.

The argument of the State assumes that the “partnership arrange-

& I} 2
ment” spoken of in our two decisions is in the nature of a partnership
agreement in law, subject to dissolution because of failure of the part-
ners to agree to contribute to costs of litigating partnership rights.
Whether or not this is sound partnership law, the term “partnership
arrangement” in our decisions was used in a metaphorical sense, as the
context indicates, rather than in the sense of a specific legal relation-
ship.

Used in this sense, the phrase “partnership arrangement” merely de-
scribes general rights, stemming from the relationship between Fed-
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eral and State governments in the Federal-aid Highway Program
whereby, pursuant to chapter 1 of title 23, United States Code, the
United States and the respective States enter into agreements to share
the cost of construction of highways on the Federal-aid highway sys-
tem. Accordingly, the extent to which FIIWA is entitled to share in
the settlement depends upon the authority under which it awarded
funds to the State and any conditions, express or implied, that at-
tached to the award when the State accepted it.

In our view, nothing in the relationship between the State and Fed-
eral Governments under the Federal-aid Highway Program compels
the conclusion that refusal of the Federal Government to participate
in the cost of an antitrust action deprives it of the right to receive a
share of the settlement to which it is otherwise entitled. As was said in
B-162539, supra, to hold otherwise would be to allow the State to
profit to the extent of the Federal interest. It would be recovering
twice for the overcharge—once by way of reimbursement from the
Federal Government and again from the defendants in the settlement.

2. Quverpayments Recovered by State are State Funds

The State submission cites decisions to the effect that, when funds
are provided to a State under a Federal grant-in-aid program, they
lose their Federal character and become State funds. The State argues
that:

If Federal funds become State funds when receipted for by the State, it
would be anomalous to suggest that the Federal Government retains an interest
in sueh funds sufficient to demand repayment in the event the project costs for
which the funds were used have been indirectly affected after completion of the
project.

Contrary to the State’s argument, we do not find our decisions in-
consistent with the proposition that the funds apportioned under the
Federal-aid ITighway Program become State funds when received by
the State. The amount of money given the State in this case for high-
way construction is conditional upon payment of a non-Federal or
State share. 23 U.S.C. § 120 (1970). The ratio of costs established by
statute (/c.) places a maximum on Federal participation in the pro-
gram. (There is no limit on the proportion of State participation, as
the cases cited by the State note.) The money given to the State under
a grant must be spent only for approved grant purposes.

What our earlier decision (47 Com. Gen. 310) described is basically
a problem of adjusting grant costs because of a corréction in the
amount properly chargeable to the grant. We are unable to distinguish
the process at work here from any routine adjustinent in grant costs
that would take place as a result of a recovery of an overcharge.

What this adjustment attempts to achieve is the identification of the
actual costs to the State for highway construction under the grant,
once the settlement is obtained. Where an adjustment results in the
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Federal share exceeding the allowable percentage of Federal partici-
pation, the excess must be returned to the Federal Government.

The cases holding that Federal grants are gifts or gratuities, and
our decisions that grant funds in the hands of a grantee lose their char-
acter as Federal funds, do not support the proposition for which they
are cited by the State, that the Federal Government may not receive
reimbursement in the circumstances here present. We have never con-
sidered that the United States could not recover grant funds not prop-
erly chargeable to the grant, nor do any cases of which we are aware
so hold.

8. The Fact that the Federal Government Is Not Entitled to Treble
Damages Should Be Taken into Account in Petermining Federal
8Share of Settlement

The Federal Government is not entitled to treble damages awarded
in an antitrust action under 15 U.S.C. § 15a (1970).

In 47 Comp. Gen. 309, we held that the Federal reimbursement from
an antitrust judgment should be based on actual, not treble damages.
We did not reach the issue here presented, which is how the Federal
Government, should participate in an antitrust settlement where, al-
though no judgment has been rendered, the potential for treble dam-
ages allegedly has a bearing on the amount of settlement.

As the question of antitrust damages and their measurement is not
often subject to precise determination (see Zenith Radio Corp. v.
Hazeltine Research, Ine., 895 U.S. 100, 123 (1969) ; Bigelow v. RK(0
Radio Pictures, Inc., 327 U.S. 251 (1946) ), we recognize the difficulty
in allocating the amount of actual and punitive damages within a set-
tlement resulting from a claim for treble damages. Since actual dam-
ages remain speculative to some extent until reduced to a final judg-
ment and any settlement probably reflects the potential for litigative
success by either side, we believe the ratio of real to treble damages can
be considered to remain constant. Accordingly, we believe that the
Federal share in an antitrust settlement should remain proportionate
to what its share would have been had the court awarded damages. For
example, if the Federal share in a project is 90 percent, its share of the
amount of settlement subject to Federal recovery will be 80 percent.
This is achieved by dividing 90 (90 percent of real damages) by 300
(treble real damages).

Under this formula, the United States would in no event receive
more than its actual contribution to the program. When settlement is
for less than the full amount of damages, trebled, the United States
would receive proportionately less than its full contribution to the
program. With this method of computing the Federal share of similar
settlements, we can see no inherent advantage for the State either in
seeking settlement prematurely or in going to trial solely on the basis
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of the requirement that the Federal Government share in antitrust
damages.

For purposes of clarifying our earlier decisions, the language which
states that “out-of-pocket expenses incurred also be shared propor-
tionately” means that where the State has incurred all such expenses, it
is entitled to recover them from any settlement before the formula for
computing the amount of Federal recovery is applied.

‘We believe that when both of these factors—the method for compnt-
ing the Federal share in a recovery and the out-of-pocket expenses—
are taken into account, Caltrans’ concern over bearing the total risk of
litigation is significantly lessened. We also believe that such a relation-
ship should provide adequate incentive to the States to pursue similar
actions. Since the Federal Government only participates to the extent
of actual damages at most, the States will have the potential of treble
damages, in terms of their contributions to the program, to encour-
age thein to bring similar actions in the future.

With regard to the legislative history of the Antitrust Parens
Patriae amendments to the Clayton Act, on which the State relies to
contend that requiring reimbursement of the Federal Government
would weaken the State’s bargaining power in future litigation, the
provisions under discussion were not enacted. See Public Law 94435,
90 Stat. 1383 (15 U.S. Code 1311 note). More significantly, it was in-
tended by the legislative proposal in question that the United States
should be able to recover the portion of the monetary damages which it
sustained or funded (S. 1284, 94th Cong.; S. Rep. No. 94-803, 55-56
(1976) ), which is essentially the view we take herein.

We recognize that there may be a problem in this case in determin-
ing the amount of the settlement assigned to the various cost sharing
ratios provided in 23 U.S.C. § 120 (1970) ; however, we do not have
sufficient information before us to reach any conclusions in this regard.
We believe that, because of the problems previously mentioned in
arriving at the precise make-up of an antitrust settlement, FHWA
and the State must first make an effort to reach a reasonable alloca-
tion. Accordingly, we believe that it would be premature for us to
consider this and other specific accounting questions suggested by the
State before FHWA and the State have attempted to reach an
agreement.

4. The State Was the Only Party Injured by the Violations of the
Antitrust Laws
The State argues that it, not the Federal Government, has been in-
jured by the antitrust violation. With regard to Federal-aid Primary,
Secondary, and Urban projects, the State in its submission says:

For each year as to which there was a claim in the lawsuit for an asphalt over-
charge, there were more projects undertaken in California which were eligible
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for participation under these programs, and more money expended than was
necessary to qualify for the full amount of the Federal apportionment to Cali-
fornia. Obviously, the costs of such projects which were undertaken without as-
sistance from the apportionment for California was borne entirely by the Stafe
of California. In addition, it was the practice of California at that time to seek
participation only for constrnction costs on those programs, hut not for certain
other eligible project costs sueh as right of way acquisition and preliminary
engineering. The poiut is that there was a specific number of dollars made avail-
able by the Federal Government to California and all those dollars were expended
on varions projects. with the State providing more than required to qualify for
the Federal participation. To refund to the Federial Government auy portion of
the amount recovered in the Asphalt Antitrust cases would ignore the additional
costs the State ineurred in constructing those projects. costs which were eligible
for Federal participation but for which no Federal funds were available.

Theoretically. any recovery related to claims on projects under these programs
would have been available for matching otherwige eligible project costs for the
vears in question for which participation had not been songht (such as right of
way acquisition and engineering). or for participating in the construetion costs
on other projects in those same Federal-Aid programs for which there were in-
sufficient funds in (‘alifornia’s apportionment to enable participation at that
time. Therefore, refunding any part of the settlement to the Federal Government
would have the effect of reducing the sums made available to California by the
varions Federal-Aid Highway Acts for the years in question.

Thus, it has been the State, not FHWA, which has been injured: the over-
charge for asphalt on those projects in no way affected the amount of the ap-
portionment to California. or the amount of Federal money participating in
California projects. However, the effect to ("falifornia was to expend more of i
own money on projects on those programs. To require that the State return any
of the recovery wonld amount to taking it ouf of the State’s pocket.

With regard to Federal-aid projects on the Interstate system, the
State says that:

The real injured party has also been the State. becanse the result of the over-
charge has heen a rednction in the amount of highways constructed in this State
with the amount of funds made available, which highways belong to the State.
The program is a Federally assisted State program. not a Federal program (23
T.8.C. § 145). Therefore, the loss has been suffered by the State, which will ¢om-
tinue to suffer the loss as long as the Interstate system is not completed.

We have no objection to the FITW.A reviewing the State’s approved
programs under 23 T.S.C. § 105 (1970 & Supp. V 1975) and plans, spec-
ifications and estimates under 23 T.S.C. § 106 (1970 & Supp. V 1975)
from the years in question to see if, as the State represents, it did rot
apply Federal funds against all eligible costs in approved projects. Tt,
upon review, proper allowable costs can be found that were not
claimed as Federal share, we would have no objection to the Depart-
ment of Transportation applying the Federal share of the settlement
in the antitrust cases to such costs as a further adjustment between { he
Federal and State governments. Iowever, we are not sanctioning
either the retroactive approval of projects and plans that were not ap-
proved in a timely manner for the years (fiscal year 1969 and prior
vears) to which the damage settlement applies or projects where, al-
though approved, costs were not actually incurred.
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(GAO) is not bound hy prior Armed Services Board of Contract Appeals
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lacks jurisdiction to decide mistake in bid questions. Existence of contract
and mistake upon which relief may be granted is question of law upon
which ASBCA’s decision is not final under 41 U.S.C. 322 (1970) and
implementing procurement regulation and will be decided de novo by

ADVERTISING
Advertising ». negotiation
Negotiation propriety
Small business concerns
Set-asides
Even though small business set-aside procurement is technically a
negotiated procurement, where contract is to be awarded solely on
price, mere fact that negotiations are desirable to enhance offeror
understanding of complex procurement does not provide legal basis
for use of negotiation procedures in lieu of small business restricted
. advertising, since record does not support agency assertion that specifica-
tions are not sufficiently definite to permit formal advertising__________
AGREEMENTS
Basic ordering agreements
Negotiated contracts. (See CONTRACTS, Negotiation, Basic ordering
agreements)

AIRCRAFT
Carriers
Foreign
Use prohibited
Where U.S. air carrier service originating in Vienna, Austria, requires
connections in New York en route to Washington, D.C., traveler may
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AIRCRAFT—Continued
Carriers—Continued
Foreign—Continued
Use prohibited—Continued

not use foreign air carrier between Vienna and London, England, or
Parig, France, to connect with a direct flight to Washington, to avoid the
congestion of JFK International Airport, New York. The inconvenience
of air traffic routed through New York is shared by approximately 40
percent of all U.8. citizers traveling abroad. It does not justify deviation
from the scheduling principles that implement 49 U.S.C. 1517 inasmuch
as the proposed deviation would diminish TU.8. air carrier revenues.._....

ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual)

ANTITRUST MATTERS

Violations

Damage suit

State brought antitrust treble damages action against suppliers of
asphalt used in highway construction under Federal-aid Highway Pro-
gram. Although United States had declined to share costs of litigation,
Federal Government is entitled to share in resultantsettlement attribut-
able to actual damages. 15 U.S.C. 15a does not allow the Federal Gov-
ernment to claim share of treble damages... ... ..c.cociiiiiiaanas

APPOINTMENTS

Administrative errors

Failure to follow administrative regulations

Civil Service Commisgion (CSC) directed cancellation of employee’s
improper appointment. Since employee served in good faith, he is de
facto employee and may retain salary earned. As a de facto employee, he
is not entitled to lump-sum payment or to retain credit for unused
leave attributable to period of de facto employment. Denial of service
credit for that period and denial of refund of health and life insurance
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, over-

Status

De facto

Employee was hired by Forest Service and began working about 2
weeks prior to the date the position description was approved. He filed a
claim for compensation and leave for this period. Employee may be con-
sidered a de facto employee since he performed his duties in good faith
and hence may be compensated for the reasonable value of his service
during de facto period. However, de facto employees do not earn leave and
hence the leave portion of the claim isdisallowed_ _ _ _ .. __ . cee_.-.

APPROPRIATIONS
Augmentation

Gifts, etc.

Agency for International Development may not pay officers and
employees less than the compensation for their positions set forth in
the Executive Schedule, the General Schedule, and the Foreign Service
Schedule, While 22 TU.S.C. 2395(d) authorizes AID to accept gifts of
services, it does not authorize the waiver of all or part of the compen-
sation fixed by or pursuant to statute_ . .. __ .. ________
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APPROPRIATIONS—Continued " Pago
Availability
Fines imposed by courts
Forest Service employee paid fine to Virginia State Court because
Government truck that he was driving exceeded maximum weight limita-
tion. He may be reimbursed by Government since the fine was imposed
upon him as agent of Government and was not the result of any personal
wrongdoing on his part. .. . 476
Membership fees
Purchases of individual travel elub memberships in the name of a
Federal agency for the exclusive use of named individual employees is
approved where the purchases will result in the payment of lower over-
all transportation costs by the Government_________________________ 526
Fiscal year
Availability beyond
Federal aid, grants, etc.
A research grant was made to South Carolina State College, an 1890
institution (as defined in 7 U.S.C. 323), under the authority of 7 U.S.C.
450i using fiscal year 1975 appropriated funds. In fiscal year 1976,
although it retained some aspects of the original proposal, the research
objective of the grant was changed. The substitute proposal changed
the scope of the original grant and thereby created a new obligation
chargeable to the appropriation of the year (fiseal year 1976) in which the
substitution was made. . . o e 459
ARBITRATION
Award
Collective bargaining agreement
Violation
Agency implementation of award
Arbitrator awarded backpay to two employees based on provision in
negotiated agreement requiring a temporary promotion when an
employee is assigned to higher grade position for 30 or more consecutive
work days. Award may be implemented since arbitrator reasonably.
eoncluded that agency violated agreement in assigning higher grade
duties to grievants for over 30 days, Award is consistent with prior
General Accounting Office decisions and does not conflict with rule
against retroactive entitlements for classification errors___._ _..._.._.__ 536
ARCHITECT AND ENGINEERING CONTRACTS (See CONTRACTS;
Architect, engineering, etc., services)
ATTORNEYS
Fees
Claims. (See CLAIMS, Attorneys’ fees)
Suits against officers and employees
Official capacity
Federal meat inspector was sued by supervisor for libel and malicious
defamation for certain allegations contained in letters the inspector
wrote to various public officials, Claim for reimbursement of inspector’s
legal fees may not be allowed in the absence of determinations that
acts of inspector were within scope of official duties and that representa-
tion of inspector was in interest of United States. J. N. Iladley, 55 Comp.
Gen. 408, distinguished. - - . . . o e 444
AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic
Data Processing Systems)
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BIDS
Acceptance time limitation
Extension
Procuring activity is not precluded from making multiple awards
where solicitation expressly reserves Government’s right to do so and
bidder does not qualify its bid for consideration only on ‘‘all-or-none’
basis. Agency’s requests for extensions of bid acceptance period were
not inconsistent with provision to make multiple awards, and extensions
granted, without limiting language to the contrary, preserve Govern-
ment’s right to so award intaet._____ _______________________.....__
Competitive system
Equal bidding basis for all bidders
Bidders’ superior advantages
Invitation for bids (IFB) may permit waiver of technical data require-
ment for bidders who had furnished such data under prior contracts
even though not specifically authorized by Armed Services Procurement
Regulation. - - .o oo e e e
Prior producer’s competitive advantage
Waiver of technical data under terms of IFB is not improper even
though it clearly results in substantial competitive advantage to bidder..
Specifications
Restrictive
Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer a ‘‘stand-
ard commercial product.” However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not be in Government’s best interests to terminate contract for con-
VeDMICNCE.. - oo o o oo o e e e e e m e m o m—— ———
Waiver of descriptive data requirement. (Se¢ CONTRACTS, Specifi-
cations, Descriptive data, Waiver of r equirement)
Comformability of articles to specifications. (See CONTRACTS, Specifica-
tions, Conformability of equipment, etc. offered)
Contracts
Generally. (See CONTRACTS)
Evaluation
Aggregate v. separable items, prices, etc.
Subitems
Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bid which priceiscorrect. ... ... .. _
Conformability of equipment, etc. (Seec CONTRACTS, Specifications,
Conformability of equipment, etc., offered)
Erroneous
Illegal award. (See CONTRACTS, Awards, Erroneous)
Estimates
Requirements contracts
Estimated peak monthly requirements (EPMR) for items were not
halved when items were divided into set-aside and non-set-aside portions,
but rather total EPMR was listed as EPMR of each subitem. Invitation
for bids (IFB) required that offeror’s listed monthly supply potential
must be able to cover total EPMR/'s for which offeror was low. There-
fore, it was improper and not consistent with IFB to total EPMR's for
subitems in bid evaluation

Pago

468

413

413

478

410



INDEX DIGEST

BIDS—Continued
Labor stipulations. (See CONTRACTS, Labor stipulations)
Mistakes
Contracting officer’s error detection duty
Error alleged after award. (See CONTRACTS, Mistakes, Contract-
ing officer’s error detection duty)
Correction
Intended bid price
Established in bid
Correction of mistake in bid will be permitted where bidder’s work-
sheets clearly show that bidder made a mathematical error in transferring
subtotal for equipment and miscellaneous work from bid worksheet to
final summary sheet. Questions raised concerning portions of bidder's
worksheets which have no relation to type of error alleged do not pre-
clude correction where clear and convincing evidence establishes mistake
and actual bid intended__ . _ ______ _______ . ________ . __._.__
Price
Subitems
Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may notbeignored, sinceit
cannot be determined from bid which price is correet___._____________.
Recalculation of bid
‘‘Rounding off*’ corrected price
Upon correction of mistake in bid, where bidder initially “rounded
off’’ total bid price in submitting its bid, corrected total bid price is alse
subject to adjustment to reflect “rounding off*’._ . _ .. __ .. ______..
Negotiated procurement. (See CONTRACTS, Negotiation)
Nonresponsive to invitation
Comformability of equipment. (See CONTRACTS, Specifications, Con-
formability of equipment, etc., offered)
Protests. (See CONTRACTS, Protests)
Small business concerns
Contract awards. (See CONTRACTS, Awards, Small business concerns)
Specifications. (See CONTRACTS, Specifications)
CLAIMS
Attorneys’ fees
Authority
Army members involuntarily separated from but later retroactively
restored to active duty by administrative record correction action (10
U.S.C. 1552 (1970)) thereby become entitled to retroactive payment of
military pay and allowances; however, they do not gain entitlement to
either reimbursement of iegal fees incurred in the matter or damages
based on a tort theory of wrongful separation from active duty__._.___.
By Government
Collection. (See DEBT COLLECTIONS)
Statute of limitations. (See STATUTE OF LIMITATIONS, Claims)
CLASSIFICATION
Back pay
Applicability
Employee of Smithsonian Institution occupied position which the
Civil Service Commission determined was erroneously included in the
General Schedule and Commission instructed agency to classify position
under Federal Wage System. Employee seeks backpay for period of
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CLASSIFICATION—Continued
Back pay—Continued
Applicability—Continued

erroneous classification. Claim may not be allowed as civil service regula-
tions provide for retroactive effective date for classification only when
there is a timely appeal which results in the reversal, in whole or in part,
of a downgrading or other classification action which had resulted in the
reduction of pay-_ . e

COMPENSATION
Back pay. (See COMPENSATION, Removals, suspensions, etc., Back
ray)
De facto status of employees. (See OFFICERS AND EMPLOYEES, D¢
Jecto)
Increases. (See COMPENSATION, Promotions)
Night work
Hegularly scheduled night duty
Leaves of absence
Zmpioyees wio have reguiarly scheduled night shifts are echarged
1 Lour of annual leave when they work oniy 7 hours on the last Sunday
in Aprii when daylight savings time begins. Alternatively, agency may,
by union agreement or agency policy, permit emplovees to work an
additional hour on that day as method of maintaining regular &-hour
ift and normal nay. Administrative 'eave is not a proper aiternative ..
Cvernayments
vaiver. {See DEBT COLLECTIONS, Waiver)
Overtime
Foir Zabor Standards Act
Claims
Settiement authority
Atuthority of GAO to consider FLSA claims of Federai emplovees is
derived from gutkority to adiudicate ciaims (31 T.8.C. 71) and authoer-
conder advance decisibns to eertifying or disbursing officers er
s of agencies on payments (31 U.8.C. 74 and 82d). Nondoubtful
T8 A claims may e paid by agencies. In order to protect the interesis
5§ employees, claims over 4 rears oid snould be forwarded to GAQO for
COOTAING . e oo o ot o crm e o e et et et e 2 rs s e e s rn et ren
Statute of limitations
Certifying officer gquestions wiat is the statute of limitations on ¢iaims
fiied by Federal employees undger Fair Labor Q’tfmd*rdq Aet CTLSAY,
Ajthough there is & time limitation on ‘“‘actions at law’’ under FLSA,
there is no statutory time limitation when such claims may be diea as
elaims cognizable by Generai Accounting Office ((GAQO). Therefore, time
iimit for SEling FLSA claims in GAC is 6 years. 31 U.8.C, 722 and 237...
Standby, etc., time
Work requirement
Federal Aviation Administration empioyee assigned to 3-day work-
week at remote radar site and required to remain at facility overnight
for nonduty hours spanning workweek is not entitled to overtime compen-
sation for standby duty for nonduty hours. Radar site was manned 24
hours per day by on-duty personnel and there is no skowing that employ-
ees were required to hold themselves in readiness to perform work outside
of duty hours or that they were required to remain at the facility for
reasons other than practical considerations of the facility’s geographic
isolation and inaccessibility in terms of daily commuting____.____._._.
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COMPENSATION—Continued

Prevailing rate employees. (See COMPENSATION, Wage board em-

ployees, Prevailing rate employees)
Promotions

Temporary

Detailed employees

Arbitrator awarded backpay to two employees based on provision in
negotiated agreement requiring a temporary promotion when an em-
ployee is assigned to higher grade position for 30 or more consecutive
work days. Award may be implemented since arbitrator reasonably
concluded that agency violated agreement in assigning higher grade
duties to grievants for over 30 days. Award is consistent with prior
General Accounting Office decisions and does not conflict with rule
against retroactive entitlements for classification errors
Removals, suspensions, etc.

Back pay

Entitlement

District of Columbia Government employee was erroneously separated
and later reinstated. He is entitled to backpay under 5 U.S.C. 5596,
less amounts received as severance pay and unemployment compensa-
tion. Employee is also entitled to credit for annual leave earned during
erroneous separation. Maximum amount of leave is to be restored and
balance is to be credited to a separate leave account. Deductions are
also to be made from backpay for lump-sum payment of terminal

Testan case

Employee of Smithsonian Institution occupied position which the
Civil Service Commission determined was erroneously inciuded in the
General Schedule and Commission instructed agency to ciassify position
under Federal Wage System. Employee seeks backpay for period of
erroreous classification. Claim mezy not be allowed as civil service regu-
lations provide for retroactive effective date for classification only when
there is a timely appeal which results in the reversal, in who'e or in part,
of a downgrading or other classification action which had resuited in
the reduction of pay. .. e
Wage board employees

Prevailing rate employees

Entitlement to negotiate wages
Compliance with law and regulations requirement

Implementation of decision 57 Comp. Gen. 259 (1978) is postponed
until end of Second Session of 96th Congress. If Congress takes no
action, General Accounting Office will apply decision to all agreements
affected by 57 Comp. Gen. 259 (1978) at date of end of Second Session
of 96th Congress.- . . - o oo e
Waivers

Prohibition

Agency for International Development may not pay officers and
employees less than the compensation for their positions set forth in
the Executive Schedule, the General Schedule, and the Foreign Service
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of
services, it does not authorize the waiver of all or part of the compen-
sation fixed by or pursuant to statute__ ____________________..____._
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CONTRACTORS Page

Incumbent

Competitive advantage

Agency is not required to furnish production equipment to prospective
offerors to overcome competitive advantage of incumbent which already
owns necessary equipment, since Government does not own such
equipment and incumbent’s competitive advantage results from its
prior contracting activity and not through any action of the Govern-
DOENt . e e e e 501
Subcontractors

Privity. (See CONTRACTS, Privity, Subcontractors)

CONTRACTS
Advertising v. negotiation. (See ADVERTISING, Advertising v. negotia-
tion)
Architect, engineering, etc., services
Competitive advantage
Unfair Government action
Where one of three competing A-E firms had possession and knowl-
edge of Master Plan containing basic design concepts for development of
cemetery to which agency intended selected A-E firm’s design to conform
failure of agency to inform other two firms of existence of Master Plan
prior to discussions resulted in unfair competitive advantage to firm
possessing Master Plan___________ ____ o eas 489
Procurement practices
Brooks Bill applicability
Equality of competition requirement
Discussions required to be conducted by agency with three of most
qualified firms in course of procurement of professional A-E services are
part of statutory and regulatory procedures prescribing competitive
selection process. It is fundamental to competitive A~E selection process
that firms be afforded opportunity to compete on equal basis....__...... 489
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data
Processing Systems)
Awards
Erroneous
Evaluation improper
Estimated peak monthly requirements (EPMR) for items were not
halved when items were divided into set-aside and non-set-aside portions,
but rather total EPMR was listed as EPMR of each subitem. Invitation
for bids (IFB) required that offeror’s listed monthly supply potential
must be able to cover total EPMR’s for which offeror was low. Therefore,
it was improper and not consistent with IFB to total EPMR’s for sub-
items in bid evaluation. ... . . e eieae 484
Multiple
Propriety
Procuring activity is not precluded from making multiple awards
where solicitation expressly reserves Government’s right to do so and
bidder does not qualify its bid for consideration only on ‘‘all-or-none’
basis. Agency’s requests for extensions of bid acceptance period were not
inconsistent with provision to make multiple awards, and extensions
granted, without limiting language to the contrary, preserve Govern-
ment’s right t0 s0 award intact. . oo oo o e eeem 468
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CONTRACTS—Continued Page
Awards—Continued
Propriety
Reversal of administrative determination
Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer a “stand-
ard commercial product.”’ However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not be in Government’s best interests to terminate contract for con-
VEDIEMCE - - & e o e o o m e e e e e e meccem e e 478
Small business concerns
Negotiation
Even though small business set-aside procurement is technically a
negotiated procurement, where contract is to be awarded solely on price,
mere fact that negotiations are desirable to enhance offeror understand-
ing of complex procurement does not provide legal basis for use of nego-
tiation procedures in lieu of small business restricted advertising, since
record does not support agency assertion that specifications are not
sufficiently definite to permit formal advertising_..__ ... ___________ 501
Basic ordering agreements
Negotiated contracts. (See CONTRACTS, Negotiation, Basic ordering
agreements)
Bid procedures. (See BIDS)
Bids
Generally. (See BIDS)
Disputes
Contract Appeals Board decision
Jurisdictional question
In deciding issue of mistake in bid, the General Accounting Office
(GAOQ) is not bound by prior Armed Services Board of Contract Appeals
(ASBCA) decision on same case finding mistake, as result of which no
contract came into being, where ASBCA has declared in National Line
Company, Inc. ASBCA No. 18739, 75-2 BCA 11,400 (1975), that it lacks
jurisdiction to decide mistake in bid questions. Existence of contract and
mistake upon which relief may be granted is question of law upon which
ASBCA's decision is not final under 41 U.S.C. 322 (1970) and implement-
ing procurement regulation and will be decided de novo by GAO____._._. 468
Labor stipulations
Service Contract Act of 1965
Applicability of act
Contracting agency v. Labor Department
Where Department of Labor (DOL) notifies agency that it has deter-
mined Service Contract Act (SCA) is applicable to proposed contract,
agency must comply with regulations implementing SCA unless DOL's
view is clearly contrary to law. Since determination that SCA applies
to contract for overhaul of aircraft engines is not clearly contrary to law,
solicitation which does not include required SCA provisions is defective
and should be canceled. Contention that applicability of SCA should be
determined by Office of Federal Procurement Policy (OFPP) does not
justify agency’s failure to comply with SCA under circumstances where
OFPP has not taken substantive position on issue_.__..______.______. 501
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CONTRACTS—Continued Page
Labor stipulations—Continued
Service Contract Act of 1965—Continued

Minimum wage, etc., determinations
Locality basis for determination
Department of Labor’s policy of basing wage determinations, issued
pursuant to Service Contract Act, on wide geographic area within
jurisdiction of Government procuring activity, when place of perform-
ance is not known prior to receipt of bids, although questionable, is not
clearly contrary to Act. o ..o 549
Locality erroneously stated in solicitation
Agency’s improper designation of 5-state area on Standard Form 98,
Notice of Intention to Make a Service Contract, as place of performance
is not prejudicial to protester who points out that performanee would rot
be limited to 5-state area, since under current Department of Labor
approach same wage determination, reflecting 5-state area as locality of
performance, would have been issued_ ... oL .. 544
More than one service area
When solicitation for services to be provided throughout 5-state
region divides region into service areas and requires successful bidders
to perform within each service area, separate wage determinations for
each service area, rather than single composite wage determination for
entire area, are more appropriate_ . . oo ncemaa 549
Legality
Personal services
Use of military personnel. (Se¢¢ PERSONAL SERVICES, Performance
delay, etc., Use of military personnel, Legality)
Mistakes
Allegation after award
No basis for relief
Contracting officer cannot be charged with constructive notice of
mistake in bid where nothing in record indicates that in light of all facts
and circumstances he should have known of the possibility of error in the
bids prior to the issuance of notices of award. Therefore, request for
relief for mistake in bids made after award is denied. ... ... o._._ 468
Rule
Where solicitation provides that written acceptance of offer otherwise
furnished to bidder within bid acceptance period shall result in binding
contract and bidder took no exception to provision in its bid, contract
was effective on timely issuance of telegraphic notice of award and bid-
der’s assertion of mistake to procuring activity after issuance of notice
was therefore allegation made after award. .. __ o ... 468
Contracting officer’s error detection duty
Aggregate v. separable items, prices, etc.
Bidder’s statement to preaward survey team, that partial award
would be unacceptable, did not serve as constructive notice of mistake
to contracting officer; survey was conducted on basis of total quantity,
survey report recommended total award, and bidder’s statement was not
included in report or otherwise communicated to contracting officer
prior to issuance of notice of award . . __ . aaa__ 468
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CONTRACTS—Continued Page

Mistakes—Continued

Contracting officer’s error detection duty—Continued

Notice of error
Lacking

Contracting officer did not have actual notice of mistake in bid prior
to award where bidder’s statement to preaward survey team concerning
unacceptability of partial award was neither included in survey report nor
otherwise communicated to him before notice of award was issued
and bidder did not assert mistake until after issuance of notice of

Unilateral
Specification misinterpretation
Bidder’s assumption that award would be made in the aggregate,
notwithstanding solicitation’s provision for multiple awards, was error
in judgment; bidder’s misinterpretation, of which Agency was not aware
before issuance of notice of award, is therefore unilateral, rather than
mutual, mistake. __ . o __ 468
Modification
Scope of contract requirement
Mutual agreement between contractor and Government meodifying
original contract was in effect improper award of new agreement, which
went substantially beyond the scope of competition initially conducted. 567
Multi-year procurements .
Requirements contract. (See CONTRACTS, Requirements, Multi-year
procurement)
Negotiation
Advertising ». negotiation. (See ADVERTISING, Advertising ». negotia-
tion)
Basic ordering agreements
Propriety
Agency’s conducting informal competition whereby order for data
base development was to be placed under one of two vendors’ basic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Adminis-
tration for possible revision of Federal Procurement Regulations. . _._ 434
Competition
Adequacy
Contracting agency should extend limits of geographic restriction to
broadest scope consistent with agency’s needs. However, while SBA
restriction should not be continued for future procurements, contracts
awarded under protested procurement should not be terminated because
record reveals that adequate level of competition was obtained despite
restriction, and because SBA will need considerable time for study and
analysis in order to draw new geographic areas_— . ______ 554
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CONTRACTS—Continued Page
Negotiation—Continued
Competition—Continued
Equality of competition
Incumbent contractor’s advantage
Agency is not required to furnish production equipment to prospective
offerors to overcome competitive advantage of incumbent which already
owns necessary equipment, since Government does not own such equip-
ment and incumbent’s competitive advantage resuits from its prior
contracting activity and not through any action of the Government.... 301
Restrictions
‘‘Administrative convenience’’ insufficient basis
Agency’s contention that geographic restriction based on areas of
responsibility of local agency field offices is necessary for purposes of
administrative control is not persuasive where record fails to show that
close personal contact between local SBA offices and contractor is
essential. e 454
Prequalification of offerors
Geographical location
Opinion of this Office remains unchanged from decision last year
regarding geographic restriction on competition adopted by Small
Business Administration (SBA). If SBA’s minimum needs can be satisfied
by restriction based on regional and district boundaries, they can 22s0 be
satisfied by a restriction based on number of miles from 2 central point
which is less restrictive of competition. ... .. _ ... ... ... 454
Evaluation factors
Cost, etc., of changing contractors
Use of evaluation factor to reflect cost of changing contractors is not
improper even though such factor may penalize every offeror except the
incumbent since Government may legitimately take into account all
tangible costs of making particular award.. ... ..o _cicaciiinanicnna. 901
Justification
Lacking
Even though small business set-aside procurement is technically a
negotiated procurement, where contract is to be awarded solely on
price, mere fact that negotiations are desirable to enhance offeror under-
standing of complex procurement does not provide legal basis for use of
negotiation procedures in lieu of smail business restricted advertising,
since record does not support agency assertion that specifications are
not sufficiently definite to permit formal advertising. . - ..co.cc.o.o.. 801
Offers or proposals
Preparation
Costs
Recovery
Prime contractor’s failure to restrict solicitation to sole source does not
rise to level of arbitrary or capricious action entitling protester to bid
and proposal costs. Costs of preparing and filing protest are in any event
unallowable. ... .. e e em 527
Prequalification of offerors
Basic ordering type agreements
Agency’s conducting informal competition whereby order for data
base development was to be placed under one of two vendors’ basic
ordering agreements—where no adequate written solicitation was
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Prequalification of offerors—Continued
Basic ordering type agreements—Continued
issued—was procedure at variance with fundamental principles of Fed-
eral negotiated procurement, and also raises question of improper pre-
qualification of offerors. General Accounting Office (GAO) recommends
that agency review its procedures for issuing such orders and conduct
any further competition in manner not inconsistent with decision. Case
is also called to attention of General Services Administration for possible
revision of Federal Procurement Regulations
Requests for proposals
Cancellation
Recommended by General Accounting Office
Where Department of Labor (DOL) notifies agency that it has deter-
mined Service Contract Act (SCA) is applicable to proposed contract,
agency must comply with regulations implementing SCA unless DOL’s
view is clearly contrary to law. Since determination that SCA applies to
contract for overhaul of aircraft engines is not clearly contrary to law,
solicitation which does not include required SCA provisions is defective
and should be canceled. Contention that applicability of SCA should be
determined by Office of Federal Procurement Policy (OFPP) does not
justify agency’s failure to comply with SCA under circumstances where
OFPP has not taken substantive position on issue
Inconsistent provisions
Not established in record
Responsibility provisions in request for proposals (RFP) which re-
quire contractor to have certain personnel ‘‘on board” by time of award
but also provide for contractor commitment to obtain personnel for
contract performance do not conflict since latter provision refers to
personnel other than those required to be “on board” _______________.
Omissions
Cost estimates
Spare parts furnished by contractor
Agency is not required to furnish cost estimate of spare parts in RFP
where such parts are to be principally furnished by the Government and
contractor will be reimbursed for contractor acquired parts on a normal
billing cycle so that contractor investment is minimal. However, it is
suggested that consideration be given to including such estimates in
future solicitations____________ . __________ . ..
Requests for quotations
Evaluation criteria
Although it would have been proper to cancel solicitation and make
sole-source award when sole-source requirement is discovered after
receipt of responses to request for quotations (RFQ), award to
sole-source supplier under RFQ was not prejudicial to other competitor
since ultimately the same result would have been attained and RFQ did
not set forth any particular basis (such as price) for award, so that
award cannot be said to have violated award criteria_ _.___._________
Small business concerns. (See CONTRACTS, Awards, Small business
concerns)
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CONTRACTS—Continued
Negotiation—Continued
Sole-source basis
Justification
Materials to be tested may be purchased sole-source from only ap-
proved ProduCer. ... e
Specifications. (Sec CONTRACTS, Specifications)
Termination. (Se¢e CONTRACTS, Termination)
Offer and acceptance
Acceptance
What constitutes acceptance
Where solicitation provides that written acceptance of offer otherwise
furnished to bidder within bid acceptance period shall resuilt in binding
contract and bidder took no exception to provision in its bid, contract
was effective on timely issuance of telegraphic motice of award and
bidder’s assertion of mistake to procuring activity after issuance of
notice was therefore ailegation made afier award.. ... oo vaen .
Privity
Subcontractors
Award “‘for’* Government
One exception to General Accounting Office (GAO) generai policy of
not reviewing award of subcontracts by Government prime contractors
is for awards made ‘“for"” Department of Energy (DOE) by prime
manasgement contractors who operate and manage DOE facilities, and
aithough these prime contractors may engage in variations from the
nractices and procedures governing direct awards by Federal Govern-
ment, general basic principles pertaining to contracts awarded directly
by Federai procurement (Federal norm) provide the standard againsé
which award actions are measured..__.._..__ ..
Frotests
Aseyance pending contract appeais boara action
Faeumbent contractor's protest concerning ambiguities in invitation
for bias (I¥FB) will nov be considered by General Accounting Office
wihere ciaims based on same issues were previously filed by incumbent
treclor under identical contraciual proviciens as those protested
G are eurrently percing before contract appeais Board. ... ce e
Zaterested party requirement
Ay carrier who was at oll times eligible for contract to perform chartey
i« interested party under i:id protest proceGUres. .o
oot, academic, etc., questions
rotest against possible award to lowest bidder, which cilegedly sub-
2ol unreaistically low bid under which performance in compliance

R

osses, will not be addressed because procuring activity found low hid
nenresponsive and ineiigible for award because bidder failed to submit
amendments to solicitation with its bid

Preparation

Costs
Noncompensable

Prime contractor’s failure to restrict solicitation to sole source does
not rise to level of arbitrary or capricious action entitling protester to
bid and proposal costs. Costs of preparing and filing protest are in any
event unallowable
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CONTRACTS—Continued
Protests—Continued

Procedures
Bid Protest Procedures
Time for filing
Reconsideration request
Request for reconsideration filed by agency more than 10 working
days after actual notice of General Accounting Office (GAO) decision
was received is untimely. However, prior decision is explained in view of
apparent need for clarification
Releases
Finality of release
Contractor, having mistakenly failed to reserve claims against the
Government in general release, may nevertheless have claims considered
on merits since contracting officer knew of contractor’s active interest
in larger claims and prior to payment was informed of error by con-
tractor. . e e
Requirements
Estimated amounts basis
Estimated peak monthly requirements (EPMR) for items were not
halved when items were divided into set-aside and non-set-aside por-
tions, but rather total EPMR was listed as EPMR of each subitem.
Invitation for bids (IFB) required that offeror’s listed monthly supply
potential must be able to cover total EPMR’s for which offeror was low.
Therefore, it was improper and not consistent with IFB to total EPMR’s
for subitems in bid evaluation______________________________. .
Best information available
Use of estimated needs instead of precise actual needs is not objection-
able where solicitation is for multi-year requirements contract and
agency states it cannot determine its needs with precision but has based
ite estimates on best available information
Multi-year procurement
Cancellation ceiling
Adjustment
Agency is not required to adjust cancellation ceiling in multi-year
requirements contract after first year’s estimated quantities are reduced
even though such adjustments might result in lower overall prices____
Service Contract Act. (See CONTRACTS, Labor stipulations, Service
Contract Act of 1965)
Small business concern awards. (See CONTRACTS, Awards, Small busi=
ness concerns)
Specifications
Ambiguous
Evidence to the contrary
Inclusion of typical meal preparation worksheets in IFB was clearly
for informational purposes only and did not render IFB ambiguous____
Amendments
Failure to acknowledge
Bid/offer nonresponsive
Protest against possible award to lowest bidder, which allegedly sub-
mitted unrealistically low bid under which performance in compliance
with solicitation’s manning requirements and applicable Department of
Labor wage determination is not possible without sustaining huge losses,
will not be addressed because procuring activity found low bid nonre-
sponsive and ineligible for award because bidder failed to submit amend-
ments to solicitation with its bid
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CONTRACTS—Continuned Pago
Specifications—Continued
Conformability of equipment, etc., offered
Commercial model requirement
Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer a “stand-
ard commercial product.”’ However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not be in Government’s best interests to terminate contract for
CONVENIeNCe e 478
Descriptive data
Waiver of requirement
Invitation for bids (IFB) may permit waiver of technical data require-
ment for bidders who had furnished such data under prior contracts even
though not specifically authorized by Armed Services Procurement

Regulation. _ __ s 413
Waiver of technical data under terms of IFB is not improper even
though it clearly results in substantial competitive advantage to bidder. .. 413

Failure to furnish something required
Affilliates afiidavit
Waiver
As minor informality
Protest alleging that second low bid or award to that bidder con-
travenes terms of Affiliated Bidder’s clause, Armed Services Procure-
ment Regulation 7-2003.12 (1976 ed.), is without merit where bidder
submitted required information with bid. In addition, failure to comply
with clause is minor informality which may be waived or cured after
bid opening - oo e e — e 480
Licensing-type requirement
Aircraft services procurement
A carrier awarded a contract without the Civil Aeronautics Boar:
authority needed to perform assumes the risk of obtaining the authority. 401
Informational data ». requirements
Inclusion of typical meal preparation worksheets in IFB was clearly
for informational purposes only and did not render IFB ambiguous...... 481
Minimum needs requirement
Specification adequacy
Contracting agency should extend limits of geographic restriction to
broadest scope consistent with agency’s needs. However, while SBA re-
striction should not he continued for future procurements, eontracts
awarded under protested procurement should not be terminated be-
cause record reveals that adequate level of competition was obtained
despite restriction, and because SBA will need considerable time for
study and analysis in order to draw new geographic areas. . ....n
Restrictive
Goegraphical location
Opinion of this Office remains unchanged from decision last year
regarding geographic restriction on competition adopted by Small
Business Administration (SBA). If SBA’s minimum needs can be
satisfied by restriction based on regional and district boundaries, they
can 2lso be satisfied by a restriction based on number of miles from a
central point which is less restrictive of competition____ - ______._____ 454

[
e
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CONTRACTS—Continued Page
Specifications—Continued
Restrictive—Continued
Geographical location—Continued

Agency’s contention that geographic restriction based on areas of
responsibility of local agency field offices is necessary for purposes of
administrative control is not persuasive where record fails to show that
close personal contact between local SBA offices and contractor is
essential__ e 454

Minimum needs requirement
Administrative determination
Reasonableness

Although an agency can determine after consideration of all relevant
factors involved that geographic restriction on competition is required,
record does not show that manner by which SBA imposes restriction
necessarily effectuates agency’s minimum needs_ ... ____________ 454

Overstated

Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer a
“standard commercial product.” However, in view of extent to which
contract has been performed, General Accounting Office concludes that
it would not be in Government’s best interests to terminate contract
for convenience_ . _ e eemcmee——e 478
Subcontractors

Privity. (See CONTRACTS, Privity, Subcontractors)

Subcontracts
Administrative approval
Review by General Accounting Office

One exception to General Accounting Office (GAO) general policy of
not reviewing award of subcontracts by Government prime contractors
is for awards made “for’” Department of Energy (DOE) by prime
management contractors who operate and manage DOE facilities,
and although these prime contractors may engage in variations from
the practices and procedures governing direct awards by Federal Gov-
ernment, general basic principles pertaining to contracts awarded directly
by Federal procurement (Federal norm) provide the standard against
which award actions are measured _ __ __ . _ o o ______ 527

Award propriety

Although it would have been proper to cancel solicitation and make
sole-source award when sole-source requirement is discovered after
receipt of responses to request for quotations (RFQ), award to sole-
source supplier under RFQ was not prejudicial to other competitor since
ultimately the same result would have been attained and RFQ did not
set forth any particular basis (such as price) for award, so that award
cannot be said to have violated award criteria____ . ________________ 527

Competition

Applicability of Federal procurement rules

Federal procurement principles of fair play and impartiality require
that evaluation and award factors be included in solicitations. GAO
recommends that DOE require its prime management contractor to
include such factors in its competitive solicitations___________________ 527

Privity between subcontractor and United States. (See CONTRACTS,

Privity, Subcontractors)
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CONTRACTS—Continued
Subcontracts—Continued
Specifications
Restrictive
Approved source requirement
Materials to be tested may be purchased sole-source from only approved
producer. oo . s
Successors
Cost of changing contractors
Evaluation factor
Use of evaluation factor to reflect cost of changing contractors is not
improper even though such factor may penalize every offeror except
the incumbent since Government may legitimately take into account
all tangible costs of making particular award. ... _. ... .__._ . __
Termination
Convenience of Government
Not recommended
Contracting agency should extend limits of geographic restriction
to broadest scope consistent with agency’s needs. However, while SBA
restriction should not be continued for future procurements, contracts
awarded under protested procurement should not be terminated because
record reveals that adequate level of competition was obtained despite
restriction, and because SBA will need considerable time for study and
analysis in order to draw new geographic areas.__._.____.___.._...
Recommendation
Preserving integrity of competitive system purpose
GAO review of protests concerning contract modifications agreed to
by procuring activity, or changes ordered by contracting officer, is
intended to protect integrity of competitive procurement process_. ...
Specification changes
Mutual agreement between contractor and Government modifying
original contract was in effect improper award of new agreement, which
went substantially beyond the scope of competition initially conducted..
Recommendation
Low bid ambiguous
Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bid which price is correct ... .._...
COURTS
Decisions
Testan case (U.S. v. Testan, 424 U.S. 392). (See COMPENSATION,
Removals, suspensions, etc., Back pay, Testan case)
DAMAGES
Private property. (See PROPERTY, Private, Damage, loss, etc.)
DEBT COLLECTIONS
Waiver
Military personnel
Dual compensation
If an Army member is retroactively restored to active duty through
the correction of his military records, and this produces a result showing
the member to have improperly received Federal civilian compensation
concurrently with military pay, the interim Federal civilian compensa-
tion is rendered erroneous and subject to recoupment, but is also subject
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DEBT COLLECTIONS—Continued
Waiver—Continued
Military personnel—Continued
Dual compensation—Continued

to waiver under 5 U.S.C. 5584 (Supp. IV, 1974); a request for waiver of

such erroneous civilian compensation will be favorably considered to an

extent which will prevent the member from having a net indebtedness

upon his actual return to active military service
Pay, etc.

Acceptance of settlement by an Army member incident to the admin-
istrative correction of his mi.itary records would not operate to bar
his subsequent request for waiver of erroneous payments of military pay
and allowances shown as debits to his account in the settlement state-
ment; and the gross amount of such erroneous payments could be con-
sidered for waiver. 10 U.S.C. 2774 (Supp. I1, 1972) _____________.__._

Readjustment pay

In the case of Army members retroactively restored to active duty by
the correction of their military records, waiver of erroneous payments
made to the members incident to their invalid release from active duty
would not operate to validate the members’ release or to create any
valid separation payments; hence, the amounts waived would not later
be subject to recoupment under 10 U.S.C. 687(f) (1970), which requires
that readjustment payments be deducted from retired pay if the member
qualifies for retirement for years of service._ .. __ . ___________.

DETAILS
Compensation
Higher grade duties assignment
Excessive period

Arbitrator awarded backpay to two employees based on provision in
negotiated agreement requiring a temporary promotion when an employ-
ee is assigned to higher grade position for 30 or more consecutive work
days. Award may be implemented since arbitrator reasonably con-
cluded that agency violated agreement in assigning higher grade duties
to grievants for over 30 days. Award is consistent with prior General
Accounting Office decisions and does not conflict with rule against retro-
active entitlements for classification errors.___ . _.___..

DETECTIVE SERVICES
Employment prohibition. (See PERSONAL SERVICES, Detective em-
ployment prohibition)
DONATIONS
Officers and employees
Voluntary services. (See VOLUNTARY SERVICES, Officers and em-
ployees)
ENERGY
Department of Energy
Contracts
Subcontracts
Government-owned, contractor-operated facilities
Procurement procedures

One exception to General Accounting Office (GAO) general policy
of not reviewing award of subcontracts by Government prime con-
tractors is for awards made “for’’ Department of Energy (DOE) by
prime management contractors who operate and manage DOE facilities,
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ENERGY—Continued Page
Department of Energy—Continued
Contracts—Continued
Subcontracts—Continued
Government-owned, contractor-operated facilities—Continued
Procurement procedures—Continued
and although these prime contractors may engage in variations from
the practices and procedures governing direct awards by Federal Gov-
ernment, general basic principles pertaining to contracts awarded
directly by Federal procurement (Federal norm) provide the standard
against which award actions are measured________ ... _.._.......... 527

EQUIPMENT

Automatic Data Processing Systems

Computer service

Basic ordering agreement utilization
Propriety

Agency’s conducting informal competition whereby order for data
base development was to be placed under one of two vendors’ basie
ordering agreements——where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office {GAQ) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Adminis-
tration for possible revision of Federal Procurement Regulations. ... 434

FEDERAL PROCUREMENT REGULATIONS

Proposed revision

By GAO

Basic ordering agreements
Justifications for use

Agency’s conducting informal competition whereby order for data
base development was to be placed under one of two vendors’ basic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAQ) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Adminis-
tration for possible revision of Federal Procurement Regulations........ 434

FEES

Attorneys. (See ATTORNEYS, Fees)

Grievance proceedings

Employee entitlement to fees

Federal meat inspector was sued by supervisor for libel and malicious
defamation for certain allegations contained in letters the inspector
wrote to various public officials. Claim for reimbursement of inspector’s
legal fees may not be allowed in the absence of determinations that acts
of inspector were within scope of official duties and that representation
of inspector was in interest of United States. J. N. Hadley, 55
Comp. Gen. 408, distinguished .. _ . __. . __________.__________ 444
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FEES—Continued

Membership
Appropriation availability
Purchases of individual travel club memberships in the name of a
Federal agency for the exclusive use of named individual employees is
approved where the purchases will result in the payment of lower overall
transportation costs by the Government_____.___.___________________
FINES
Government liability
Carrier violation of weight regulation
Improper loading
Forest Service emplayee paid fine to Virginia State Court because
Government truck that he was driving exceeded maximum weight
limitation. He may be reimbursed by Government since the fine was
imposed upon him as agent of Government and was not the result of
any personal wrongdoing on hispart_ ... _________________________
FLY AMERICA ACT
Contracts for transportation
Protests under
Interested party requirement. (See CONTRACTS, Protests, In-
terested party requirement)
Intent of Sec. 5. (See TRANSPORTATION, Air carriers, Fly America Act,
Intent of Sec. 5)
FUNDS
Appropriated. (See APPROPRIATIONS)
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, etc.)
Federal grants, etc., to other than States. (See GRANTS)
Nonappropriated
International air transportation
The requirement of 49 U.S.C. 1517 for use of certificated U.S. air
carrier for government financed foreign air transportation applies not
only to transportation secured with appropriated funds but to trans-
portation secured with funds ‘“appropriated, owned, controlled, granted,
or conditionally granted or utilized by or otherwise established for the
account of the United States * * *’’ Where international air transporta-
tion is secured with other than appropriated funds, agencies should apply
the Fly America Act Guidelines_ ______________________________.___.
GARNISHMENT
Military pay, etc.
Alimony or child support
The amount of a military member’s or Federal employee’s pay or salary
subject to garnishment for child support or alimony pursuant to 42
U.S.C. 659 (Supp. V, 1975) is limited by section 303(b) of the Consumer
Credit Protection Act, 15 U.S.C. 1673(b) (1970), as amended by section
501(e), Title V, Public Law 95-30. Thus, a State court garnishment
order, to the extent it exceeds such limitations, should not be followed
by a disbursing officer__ __ __ __ e
Community property settlement
An Air Force disbursing officer may not pay a retired officer’s pay
into the Registry of a Texas State court as directed by the court in a
garnishment proceeding for the collection of the officer’s debt to his former
wife incident to a community property settlement, since community
property is not within the definition of ‘“‘alimony’’ for which the Federal
Government has waived its immunity to State garnishment proceedings
pursuant to 42 U.S.C. 659 (Supp. V, 1975) _ . -
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GENERAL ACCOUNTING OFFICE Page
Authority
Fair Labor Standards Act
Claims
Authority of GAO to consider FLSA claims of Federal employees
is derived from authority to adjudicate claims (31 U.8.C. 71) and
authority to render advance decisions to certifying or disbursing officers
or heads of agencies on payments (31 U.S.C. 74 and 82d). Nondoubtful
FLSA claims may be paid by agencies. In order to protect the interests
of employees, claims over 4 years old should be forwarded to GAO for
recording. . i 441
Claims
Statute of limitation effect
Compensation. (Se¢e STATUTES OF LIMITATION, Claims, Com-
pensation)
Contracts
Protests. (Sece CONTRACTS, Protests)
Decisions
Abeyance
Pending legislative action
Implementation of decision 57 Comp. Gen. 259 (1978) is postponed
until end of Second Session of 96th Congress. If Congress takes no action,
General Accounting Office will apply decision to all agreements affected
by 57 Comp. Gen. 259 (1978) at date of end of Second Session of 96th
Congress._ - - oo e e e et e e e 2 en s 375
Clarification
Request for reconsideration filed by agency more than 10 working
days after actual notice of General Accounting Office ((GAO) decision
was received is untimely. However, prior decision is explained in view
of apparent need for clarification__ __ __ . ____ .. _ ... ... 567
Hypothetical, academic, etc., questions
Where GAO finds that agency’s negotiated procurement procedure
was fundamentally deficient—no adequate written solicitation issued-—
and recommends that agency review procedures before conducting any
further competition, issues concerning propriety and results of benchmark
tests under deficient procurement procedure are academic_ _.__________ 434
Jurisdiction
Contracts
Disputes
Board of Contract Appeals decision
In deciding issue of mistake in bid, the General Accounting Office
(GAO) is not bound by prior Armed Services Board of Contract Appeals
(ASBCA) decision on same case finding mistake, as result of which no
contract came into being, where ASBCA has declared in National Line
Company, Inc. ASBCA No. 18739, 75-2 BCA 11,400 (1975), that it
lacks jurisdiction to decide mistake in bid questions. Existence of con-
tract and mistake upon which relief may be granted is question of law
upon which ASBCA'’s decision is not final under 41 U.S.C. 322 (1970)
and implementing procurement regulation and will be decided de novo
by GAO. e 468
Appeal pending
Incumbent contractor’s protest concerning ambiguities in invitation
for bids (IFB) will not be considered by General Accounting Office
where claims based on same issues were previously filed by incumbent
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GENERAL ACCOUNTING OFFICE—Continued Page
Jurisdiction—Continued
Contracts—Continued
Disputes—Continued
Board of Contract Appeals decision—Continued
Appeal pending-—Continued

contractor under identical contractual provisions as those protested and
are currently pending before contract appeals board..________________ 431
Protests generally. (See CONTRACTS, Protests)
Subcontracts
One exception to General Accounting Office (GAO) general policy
of not reviewing award of subcontracts by Government prime contrac-
tors is for awards made ‘“for’”’ Department of Energy (DOE) by prime
management contractors who operate and manage DOE facilities, and
although these prime contractors may engage in variations from the
practices and procedures governing direct awards by Federal Govern-
ment, general basic principles pertaining to contracts awarded directly
by Federal procurement (Federal norm) provide the standard against
which award actions are measured- . _ . . _ . o ______ 527
Protests
Contracts. (See CONTRACTS, Protests)
Recommendations
Contracts
Basic order agreement use
Agency’s conducting informal competition whereby order for data
base development was to be placed under one of two vendors’ basic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Administra-
tion for possible revision of Federal Procurement Regulations_________ 434
Termination
Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bid which price is correct._..___________ 410
GAO review of protests concerning contract modifications agreed to
by procuring activity, or changes ordered by contracting officer, is
intended to protect integrity of competitive procurement process--.___ 567
GRANTS
Educational institutions
Amendment, etc.
Appropriation availability
A research grant was made to South Carolina State College, an 1890
institution (as defined in 7 U.S.C. 323), under the authority of 7 U.S.C.
450i using fiscal year 1975 appropriated funds. In fiscal year 1976,
although it retained some aspects of the original proposal, the research
objective of the grant was changed. The substitute proposal changed the
scope of the original grant and thereby created a new obligation charge-
able to the appropriation of the year (fiscal year 1976) in which the
substitution was made :
To States. (See STATES, Federal aid, grants, etc.)

459
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HIGHWAYS Page
Construction
Federal-aid highway program
Antitrust violation recoveries
State brought antitrust treble damages action against suppliers of
asphalt used in highway construction under Federal-aid Highway Pro-
gram. Although United States had declined to share costs of litigation,
Federa! Government is entitled to share in resultant settlement attribut-
able to actua! damages. 15 U.S.C. 152 does not allow the Federal
Government to claim share of treble damages...._.. ... .. . ..ol 577
Amount of Federal share in antitrust settlement may be appded to
other allowable costs from the periods covered by settlement if the full
percentage of Federal share was not used during these periods.._...._.... 577
LEAVES OF ABSENCE
Administrative leave
Propriety
Employees who have regularly scheduled night shifts are charged 1
hour of annual leave when they work only 7 hours on the last Sunday in
April when daylight savings time begins. Alternatively, agency may, by
union agreement or agency policy, permit employees to work an addi-
tional hour on that day as method of maintaining regular 8-hour shift
and normal pay. Administrative leave is not a proper alternative_. .. - 429
Annual
Recredit on restoration after unjustified removal
Current accrued leave over maximum
District of Columbia Government employee was erroneously separated
and later reinstated. He is entitled to backpay under 5 U.S.C. 5596, less
amounts received as severance pay and unemployment compensation.
Employee is also entitled to credit for annual leave earned during
erroneous separation. Maximum amount of leave is to be restored and
balance is to be credited to a separate leave account. Deductions are
also to be made from backpay for lump-sum payment of terminal
JeaVe e e e 464
Forfeiture
Administrative error
Where employee seeks and obtains an unofficial estimate of projected
retirement annuity, wherein an error in division was made causing an
overstatement of such annuity, but by the time the error was discovered
and the employee decided to postpone retirement, he was unable to
schedule and use all excess annual leave, since calculation error did not
Invoive consideration of leave matters, such error as was made does not
qualify under 5 U.S.C. 6304 as a basis for restoration of forfeited annual
leave.. . e = 516
Military personnel
Payments for unused leave on discharge, etc.
Adjustment on basis of record correction
Requests for waiver of erroneous payments submitted by Army
members retroactively restored to active duty through the correction of.
their military records will ordinarily be favorably considered only to an
extent which will prevent the individual member from having 2 net
indebtedness upon his actual return to duty; however, waiver of further
amounts may be granted for leave payments required to be collected
but for which, due to the statutory leave limit, resoration of the leave
cannot be made_ - . e 554
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LEAVE OF ABSENCE—Continued Page

Sick

Substitution for annual leave

Employee entitled to use sick leave specifically requested that such
time be charged to annual leave. Family’s timely request subsequent to
employee’s death that sick leave be substituted for annual leave may in
agency’s discretion be allowed and be basis for agency to pay additional
lump-sum leave payment to survivor. B-164346, June 10, 1968, and
B-142571, April 20, 1960, modified.- - - - - - - 535
Unjustified or unwarranted personnel actions

Adjustments. (See LEAVES OF ABSENCE, Annual, Recredit on res-

toration after unjustified removal)

MARITIME MATTERS
Vessels
Cargo preference
American vessels. (Se¢e TRANSPORTATION, Vessels, American,
Cargo preference)

MILITARY PERSONNEL )
Leaves of absence. (See LEAVES OF ABSENCE, Military personnel)
Record correction
Overpayment liability
Requests for waiver of erroneous payments submitted by Army
members retroactively restored to active duty through the correction
of their military records will ordinarily be favorably considered only to an
extent which will prevent the individual member from having a net
indebtedness upon his actual return to duty; however, waiver of further
amounts may be granted for leave payments required to be collected but
for which, due to the statutory leave limit, restoration of the leave cannot
be made_ e 554
Payment basis
Army members involuntarily separated from but later retroactively
restored to active duty by administrative record correction action
(10 U.8.C. 1552 (1970)) thereby become entitled to retroactive payment
of military pay and allowances; however, they do not gain entitlement
to either reimbursement of legal fees incurred in the matter or damages
based on a tort theory of wrongful separation from activeduty_.________ 554
Interim civilian earnings
If an Army member is retroactively restored to active duty through the
correction of his military records, and this produces a result showing
the member to have improperly received Federal civilian compensation
concurrently with military pay, the interim Federal civilian compensa-
tion is rendered erroneous and subject to recoupment, but is also subject
to waiver under 5 U.S.C. 5584 (Supp. IV, 1974); a request for waiver of
such erroneous civilian compensation will be favorably considered to an
extent which will prevent the member from having a net indebtedness
upon his actual return to active military service. . ___________—-_ 554
Payments resulting from correction
Acceptance effect
In the absence of a mutual mistake in numerical computation or
similar undisputed error which remains undetected at the time of settle-
ment, acceptance of settlement by an Army member incident to admin-
istrative action taken to correct his military records bars the pursuit
of further claims by the member against the Government in the matter.
10 U.8.C. 1552(c) (1970) - - - oo e e 554
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MILITARY PERSONNEL—Continued Page
Record correction—Continued
Payments resulting from correction—Continued
Acceptance effect—Continued

Acceptance of settlement by an Army member incident to the admin-
istrative correction of his military records would not operate to bar his
subsequent request for waiver of erroneous payments of military pay
and allowances shown as debits to his account in the settlement state-
ment; and the gross amount of such erroneous payments could be con-
sidered for waiver. 10 U.S8.C. 2774 (Supp. I, 1972) ________.._.__..... 5dd
Reservists

Release from active duty

Readjustment pay entitlement basis

A Reserve officer scheduled for release from active duty before com-
pleting 5 years of continuous active duty for purposes of entitlement
to readjustment pay under 10 U.S.C. 687 (1970) requested and was
granted a 6-week extension of service due to his wife’s pregnaney. Prior
to beginning service on the extension he was found medically unfit for
release and was retained on active duty for physical evaluation, thus
serving over 5 years’ continuous active duty. His release from active
duty was involuntary since he had requested augmentation to the Regu-
lars or unconditional further duty three times in the preceding 2 years
but had been refused each time. Therefore, he isentitied to readjustment
P - e e e e e e et e e e 451

Readjustment payment on involuntary release. (See PAY, Re-
adjustment payment to reservists on involuntary release)
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan)
Waiver of overpasyments. (See DEBT COLLECTIONS, Waiver, Military
personnel)
NIGHT WORK
Compensation. (See COMPENSATION, Night work)
OFFICE OF FEDERAL PROCUREMENT POLICY
Jurisdiction
Policy formulation
Procurement matters
Service Contract Act applicability

Where Department of Labor (DOL) notifies agency that it has
determined Service Contract Act (SCA) is applicable to proposed con-
tract, agency must comply with regulations implementing SCA unless
DOL’s view is clearly contrary to law. Since determination that SCA
applies to contract for overhaul of aircraft engines is not clearly con-
trary to law, solicitation which does not include required SCA provisions
is defective and should be canceled. Contention that applicability of
SCA should be determined by Offiee of Federal Procurement Policy
(OFPP) does not justify agency’s failure to comply with SCA under
circumstances where OFPP has not taken substantive position on
issue

OFFICERS AND EMPLOYEES
Back pay. (See COMPENSATION, Removals, suspensions, ete., Back pay)
Compensation. (See COMPENSATION)
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OFFICERS AND EMPLOYEES—Continwed

De fagto

Compensation

Reasonable value of services performed

Employee was hired by Forest Service and began workmg about
2 weeks prior to the date the position description was approved. He
filed a claim for compensation and leave for this period. Employee may
be considered a de facto employee since he performed his duties in good
faith and hence may be compensated for the reasonable value of his
service during de facto period. However, de facto employees do not earn
leave and hence the leave portion of the claim is disallowed. .___._____

Retirement contributions previously deducted from compensation
paid to a de facto employee may be refunded to him, less any necessary
social security contributions, since reasonable value of a de facto em-
ployee’s services includes amounts deducted for retirement. 38 Comp.
Gen. 175 (1958) should no longer be followed___ ________ _______.__.__

Retention of compensation paid

Civil Service Commission (CSC) directed cancellation of employee’s
improper appointment. Since employee served in good faith, he is
de facto employee and may retain salary earned. As a de facto employee,
he is not entitled to lump-sum payment or to retain credit for unused
leave attributable to period of de facto employment. Denial of service
credit for that period and denial of refund of health and life insurance
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, ovér-

Debt collections. (See DEBT COLLECTIONS)
Details. (See DETAILS)
Fines. (See FINES)
Leaves of absence. (See LEAVES OF ABSENCE)
Membership fees. (See FEES, Membership)
Moving expenses. (See OFFICERS AND EMPLOYEES, Transfers, Re-
location expenses)
Night work
Compensation. (See COMPENSATION, Night work)
Overtime. (See COMPENSATION, Overtime)
Prevailing rate employees
Compensation. (Se¢e COMPENSATION, Wage board employees,
Prevailing rate employees)
Promotions
Compe nsation. (See COMPENSATION, Promotions)
Temporary
Detailed employees
Arbitrator awarded backpay to two employees based on provision in
negotiated agreement requiring a temporary promotion when an em-

ployee is assigned to higher grade position for 30 or more consecutive.

work days. Award may be implemented since arbitrator reasonably
concluded that agency violated agreement in assigning higher grade
duties to grievants for over 30 days. Award is consistent with prior
General Accounting Office decisions and does not conflict wlth rule
against retroactive entitlements for classification errors_._.__._.______
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
Suits against
Attorneys’ fees. (See ATTORNEYS, Fees)

Page

406

565

536



XXXV INDEX DIGEST

OFFICERS AND EMPLOYEES—Continued Page

Transfers
Cancellation
Government liability
Agency intended to transfer employees and made firm offers of em-
ployment at new station. Travel orders were not issued because transfer
was cancelled. Absence of travel orders is not fatal to claims for reloca-
tion expenses if there is other objective evidence of agency’s intention to
effect transfer. In present case, written offers of employment at new
location to begin at specific time constitutes such objective evidence.__. 447
Relocation expenses
Transfer not effected
Employees were personally informed that their function would be
relocated on specific date. Preliminary offer of transfer, although advising
that separations may be possible, offered agency assistance in relocating
employees to receiving location or elsewhere on priority basis. Such pre-
liminary offer of transfer constitutes communication of intention to
transfer employees, and expenses incurred after that date should be
further considered by certifying officer to ascertain whether they may
be paid. . . o e, 447
Service agreements
Failure to execute
Agency intended to transfer employees and made firm offers of em-
ployment at new duty station. Employees did not execute service
agreements because transfer was cancelled. Twelve-month service
obligation prescribed by 5 U.S.C. 5724(i) (1970) is condition precedent
to payment of relocation expenses. Since more than 2 years has elapsed
since transfer was cancelled, service agreements need not be executed.
However, employees must have remained in Government service for 1
year from date on which trasfer was cancelled____._____ _____________. 447
Travel by foreign air carriers. (See TRAVEL EXPENSES, Air travel,
Foreign air carriers)
Travel expenses. (See TRAVEL EXPENSES)

ORDERS
Failure to issue
Reimbursement authorized
Agency intended to transfer employees and made firm offers of em-
ployment at new station. Travel orders were not issued because transfer
was cancelled. Absence of travel orders is not fatal to claims for reloca-
tion expenses if there is other objective evidence of agency’s intention
to effect transfer. In present case, written offers of employment at new
location to begin at specific time constitutes such objective evidence__. 447
OVERTIME
Compensation. (See COMPENSATION, Overtime)
PAY
Civilian employees. (See COMPENSATION)
Readjustment payment to reservists on involuntary release
Conditions of entitlement
A Reserve officer scheduled for release from active duty before com-
pleting 5 vears of continuous active duty for purposes of entitlement
to readjustment pay under 10 U.S.C. 687 (1970) requested and was
granted a 6-week extension of service duc to his wife’s pregnancy. Prior
to beginning service on the extension he was found medically unfit for
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PAY—Continued ' Page
Readjustment payment to reservists on involuntary release—Continued
Conditions of entitlement—Continued

release and was retained on active duty for physical evaluation, thus
serving over 5 years’ continucyis active duty. His release from active
duty was involuntary since he had requested augmentation to the
Regulars or unconditional further duty three times in the preceding 2
years but had been refused each time. Therefore, he is entitled to re-
adjustment Pay . - - o e mmmmmeemm 451
Spouse
Prior undissolved marriage
A married service member retired prior to the effective date of the
Survivor Benefit Plan (SBP) entered into a ceremonial marriage without
having dissolved a prior marriage and subsequently elected SBP cover-
age for his alleged second spouse listing her by name on the election form.
Since the member’s entry into the SBP was pursuant to section 3(b) of
Public Law 92-425, which required an affirmative election into the SBP,
and since the person for whom he elected the annuity was not his lawful
wife (and therefore was not entitled to an annuity under 10 U.S.C.
1450(a) (1)) his election into the SBP was invalid and no annuity is pay-
able. - e e 426
Withholding
Garnishment. (See GARNISHMENT, Military pay, etc.)
Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military
personnel, Pay, etc.)
Withholding
Debt liquidation
Retired pay
An Air Force disbursing officer may not pay a retired officer’s pay
into the Registry of a Texas State court as directed by the court in a
garnishment proceeding for the collection of the officer’s debt to his
former wife incident to a community property settlement, since com-
munity property is not within the definition of ‘“‘alimony’’ for which
the Federal Government has waived its immunity to State garnish-
ment proceedings pursuant to 42 U.S.C. 659 (Supp. V, 1975)_._______ 420

PERSONAL SERVICES

Detective employment prohibition

Applicability

Fifth Circuit Court of Appeals, in United States ex rel. Weinberger
v. Equifaz, construed 5 U.S.C. 3108, the Anti-Pinkerton Act, as applying
only to organizations which offer “‘quasi-military armed forces for hire.”
Although the Court did not define ‘“quasi-military armed force,” we do
not believe term covers companies which provide guard or protective
services. General Accounting Office will follow Court’s interpretation
in the future. Prior decisions inconsistent with Equifaz interpretation
will no longer be followed. See 57 Comp. Gen. 480. ___________.______ 524

Violation

Equifax case effect

Protest against proposed award to second low bidder on ground that
award would violate Anti-Pinkerton Act, 5 U.S.C. 3108 (1970), and
implementing procurement regulation is denied. GAO will hereafter
interpret act in accord with judicial interpretation in United States ex
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PERSONAL SERVICES—Continued Page
Detective employment prohibition—Continued
Violation—Continued
Equifaz case effect—Continued

rel. Weinberger v. Equifaz, Inc., 557 F.2d 456, 463 (5th Cir. 1977), pro-
viding that ‘“‘an organization is not ‘similar’*to the * * * Pinkerton
Detective Agency unless it offers quasi-military armed forces for hire.”
Where record does not show that bidder offers such a force, it is not a
“similar organization” within the meaning of the act, and award may
properly be made to bidder. 55 Comp. Gen. 1472, 56 ¢d. 225, and other
cases, overruled or modified___ . ____________________._ . . ___._ 480
Performance delay, etc.
Use of military personnel
Legality
Invitation for bids provision in mess attendant services contract allow-
ing Government to assign military personnel to perform services where
contractor fails to maintain adequate level of services does not result in
illegal personal services contract. ___ . __ . e 431
PROPERTY
Private
Damage, loss, ete.
Carrier‘s liability
Prima facie case
Shipper establishes prima facie case of carrier liability for loss or dam-
age in transit by showing failure to deliver the same quantity or quality
of goods at destination_ . __ ____ .. 415
Once prima facie case of loss or damage in transit is established,
burden is on carrier to show by affirmative evidence that loss or damage
did not occur in its custody or was sole resuit of an excepted cause
and mere suggestion or allegation is not sufficient_ ____. ... ... 415
Carriers of household goods have entered into agreement with branches
of the military departments to accept liability for damages or loss noted
to the carrier within 30 days of delivery__ __ . __ . e 415
Household effects
Carrier liability
Inventory
Household goods carrier receiving packaged goods from warehouse or
another carrier is not required by provisions of Basic Tender of Service,
Department of Defense Regulations 4500.34R, to unpack and examine
goods to prepare inventory. . . .- o 415
REGULATIONS
Travel
Joint
Amendments
Joint Travel Regulations may be revised to indicate that section 5 of
International Air Transportation Fair Competitive Practices Act (49
U.S.C. 1517) does not restrict the use of foreign air carriers when such
transportation is paid for in full by a foreign government, international
agency or other organization either directly or by reimbursement to the
United States. However, the Merchant Marine Act requirement for use
of vessels of U.S. registry applies regardless of whether the transporta-
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REGULATIONS—Continued Page
Travel—Continued
Joint—Continued
Amendments—Continued

tion is ultimately paid for by a foreign government, international agency
or other organization.__ . __ __________ L a__-_ 546
Unjustified

Where U.S. air carrier service originating in Vienna, Austria, requires
connections in New York en route to Washington, D.C., traveler may
not use foreign air carrier between Vienna and London, England, or Paris,
France, to connect with a direct flight to Washington, to avoid the conges-
tion of JFK International Airport, New York. The inconvenience of air
traffic routed through New York is shared by approximately 40 percent of
all U.S. citizens traveling abroad. It does not justify deviation from the
scheduling principles that implement 49 U.S.C. 1517 inasmuch as the
proposed deviation would diminish U.S. air carrier revenues__.___._____ 519

RELEASES
Contracts. (See CONTRACTS, Releases)
RETIREMENT

Civilian

Refund of deductions

Void or voidable appointments

Retirement contributions previously deducted from compensation paid
to a de facto employee may be refunded to him, less any necessary social
security contributions, since reasonable value of a de facto employee’s
services includes amounts deducted for retirement. 38 Comp. Gen. 175
(1958) should no longer be followed. . __ . ___ . _________.__.. 565

Service credits

Civil Service Commission jurisdiction

Civil Service Commission (CSC) directed cancellation of employee’s
improper appointment. Since employee served in good faith, he is
de facto employee and may retain salary earned. As a de facto employee,
he is not entitled to lump-sum payment or to retain credit for unused
leave attributable to period of de facto employment. Denial of service
credit for that period and denial of refund of health and life insurance
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, over-
ruled e e m e 565

SERVICE CONTRACT ACT OF 1965 (See CONTRACTS, Labor stipulations,
Service Contract Act of 1965)

STATES
Federal aid, grants, etc.
Recovery by Federal Government
Antitrust violations
State brought antitrust treble damages action against suppliers of
asphalt used in highway construction under Federal-aid Highway
Program. Although United States had declined to share costs of litiga-
tion, Federal Government is entitled to share in resultant settlement
attributable to actual damages. 15 U.S.C. 15a does not allow the Federal
(GGovernment to claim share of treble damages_ - __ . ______ .-~ 577
Federal-aid highway program
Amount of Federal share in antitrust settlement may be applied to
other allowable costs from the periods covered by settlement if the full
percentage of Federal share was not used during these periods__.____._ 577
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STATUTES OF LIMITATION

Claims

Compensation

Fair Labor Standards Act

Certifying officer questions what is the statute of limitations on
claims filed by Federal employees under Fair Labor Standards Act
(FLSA). Although there is a time limitation on “actions at law’’ under
FLSA, there is no statutory time limitation when such claims may be
filed as claims cognizable by General Accounting Office (GAQ). There-
fore, time limit for filing FLSA claims in GAO is 6 years. 31 U.S.C.
Tlaand 237 . . .o e e e

TIME

Standard advanced to daylight saving

Compensation effect

Employees who have regularly scheduled night shifts are charged
1 hour of annual leave when they work only 7 hours on the last Sunday
in April when daylight savings time begins. Alternatively, agency may,
by union agreement or agency policy, permit employees to work an
additional hour on that day as method of maintaining regular 8-hour
shift and normal pay. Administrative leave is not a proper alternative. ..

TORTS

Military personnel

Wrongful separation

Army members involuntarily separated from but later retroactively
restored to active duty by administrative record correction action
(10 U.8.C. 1552 (1970)) thereby become entitled to retroactive payment
of military pay and allowances; however, they do not gain entitlement
to either reimbursement of legal fees incurred in the matter or damages
based on a tort theory of wrongful separation from active duty__..___.

TRANSPORTATION
Air carriers
Fly America Act
Intent of Sec. b
Intent of Section 5 of Fly America Act (49 U.S.C. 1517) is to prefer
United States air carriers over foreign air carriers rather than to prefer
certificated over noncertificated air carriers._.__.__.._.._ emm e ecm e
Foreign
American carrier availability
Authority to use foreign aircraft
Where U.S. air carrier service originating in Vienna, Austria, requires
connections in New York en route to Washington, D.C., traveler may
not use foreign air carrier between Vienna and London, England, or Paris,
France, to connect with a direct flight to Washington, to avoid the conges-
tion of JFK International Airport, New York. The inconvenience of air
traffic routed through New York is shared by approximately 40 percent of
all U.S. citizens traveling abroad. It does not justify deviation from the
scheduling principles that implement 49 U.S.C. 1517 inasmuch as the
proposed deviation would diminish U.S. air carrier revenues. ___.___._.
‘‘Certificated air carriers’’
The requirement of 49 U.S.C. 1517 for use of certificated U.S. air carrier
for government financed foreign air transportation applies not only to trans-
portation secured with appropriated funds but to transportation secured with
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TRANSPORTATION—Continued
Air carriers—Continued
Foreign—Continued
“Certificated air carriers’’—Continued

funds “‘appropriated, owned, controlled, granted, or conditionally granted or
utilized by or otherwise established for the account of the United States
* % * 7 Where international air transportation is secured with other than
appropriated funds, agencies should apply the Fly America Act Guidelines.-
Household effects
Damage, loss, etc. (See PROPERTY, Private, Damage, loss, etc.)
Vessels
American
Cargo preference
Routing
Where service in United States vessels is not available for entire
distance between U.S. port of origin and overseas destination, 1904
Cargo Preference Act requires transportation by sea aboard U.S. vessels
with transshipment to foreign land carrier to be preferred over trans-
portation by sea aboard U.S. vessels with transshipment to foreign-flag
feeder ship even though latter is less costly___ . ____________________
Foreign
Reimbursement
Joint Travel Regulations may be-revised to indicate that section 5 of
International Air Transportation Fair Competitive Practices Act (49
U.S.C. 1517) does not restrict the use of foreign air carriers when such
transportation is paid for in full by a foreign government, international
agency or other organization either directly or by reimbursement to the
United States. However, the Merchant Marine Act requirement for use
of vessels of U.S. registry applies regardless of whether the transporta-
tion is ultimately paid for by a foreign government, international agency
or other organization____ __ . __ o
TRAVEL EXPENSES
Air travel
Fly America Act
Applicability
Joint Travel Regulations may be revised to indicate that section 5
of International Air Transportation Fair Competitive Practices Act
(49 U.S.C. 1517) does not restrict the use of foreign air carriers when
such transportation is paid for in full by a foreign government, interna-
tional agency or other organization either directly or by reimbursement
to the United States. However, the Merchant Marine Act requirement
for use of vessels of U.S. registry applies regardless of whether the
transportation is ultimately paid for by a foreign government, inter-
national agency or other organization________ .. - ... ______.______
The requirement of 49 U.S.C. 1517 for use of certificated U.S. air
carrier for government financed foreign air transportation applies not
only to transportation secured with appropriated funds but to trans-
portation secured with funds “appropriated, owned, controlled, granted,
or conditionally granted or utilized by or otherwise established for the
account of the United States * * *’° Where international air trans-
portation is secured with other than appropriated funds, agencies should
apply the Fly America Act Guidelines___________________.___.._____

XXXIX
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TRAVEL EXPENSES—Continued Page

Air travel—Continued

Foreign air carriers

Prohibition
Applicability

Where U.S. air carrier service originating in Vienna, Austria, requires
connections in New York en route to Washington, D.C., traveler may
not use foreign air carrier between Vienna and London, England, or
Paris, France, to connect with a direct flight to Washington, to aveid
the congestion of JFK International Airport, New York. The incon-
venience of air traffic routed through New York is shared by approxi-
mately 40 percent of all U.S. citizens traveling abroad. It does not
justify deviation from the scheduling principles that implement 49
U.S.C. 1517 inasmuch as the proposed deviation would diminish U.S.
AIr CArTIEr FeVENUES . _ o oo oo e e e em ot —e e 519
Transfers

Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers,

Relocation expenses)
VESSELS

Cargo preference. (See TRANSPORTATION, Vessels, American, Cargo

preference)
Foreign

Use. {See TRANSPORTATION, Vessels, Foreign)
Transportation. (See TRANSPORTATION, Vessels)

VOLUNTARY SERVICES
Officers and employees
Waiver of portion or all of statutory salary
Agency for International Development may not pay officers and
employees less than the compensation for their positions set forth in
the Executive Schedule, the General Schedule, and the Foreign Service
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of
services, it does not authorize the waiver of all or part of the compensa-
tion fixed by or pursuant to statute..____________ oo -.. 423
WAIVERS
Debt collections. (See DEBT COLLECTIONS, Waiver)
WORDS AND PHRASES
‘‘Basic ordering agreement’’
Agency’s conducting informal competition whereby order for data
base development was to be placed under one of two vendors’ bhasic
ordering agreements—where no adequate written solicitation was
issued—was procedure at variance with fundamental principles of
Federal negotiated procurement, and also raises question of improper
prequalification of offerors. General Accounting Office (GAO) recom-
mends that agency review its procedures for issuing such orders and
conduct any further competition in manner not inconsistent with
decision. Case is also called to attention of General Services Administra-
tion for possible revision of Federal Procurement Regulations. _...___- 434
‘‘Cardinal change doctrine'’
Mutual agreement between contractor and Government modifying
original contract was in effect improper award of new agreement, which
went substantially beyond the scope of competition initially conducted. 567
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WORDS AND PHRASES—Continued
‘‘Federal norm"’

Prime contractor’s failure to restrict solicitation to sole source does
not rise to level of arbitrary or capricious action entitling protester to
bid and proposal costs. Costs of preparmg and filing protest are in any
event unallowable _ .. ________ ... __________.____
‘‘Locality’’

Agency’s improper designation of 5-state area on Standard Form
98, Notice of Intention to Make a Service Contract, as place of per-
formance is not prejudicial to protester who points out that performance
would not be limited to 5-state area, since under current Department of
Labor approach same wage determination, reflecting 5-state area as
locality of performance, would have been issued_ _____________._______
“‘Quasi-military armed forces for hire’’

Fifth Circuit Court of Appeals, in United Stales ex rel. Weinberger v.
Equifar, construed 5 U.S.C. 3108, the Anti-Pinkerton Act, as applying
only to organizations which offer ‘‘quasi-military armed forces for hire.”
Although the Court did not define “quasi-military armed force,” we do
not believe term covers companies which provide guard or protective
services. General Accounting Office will follow Court’s interpretation in
the future. Prior decisions inconsistent with Egquifar interpretation will
no longer be followed. See 57 Comp. Gen. 480._..___._______________
‘‘Service employees’’

Where Department of Labor (DOL) notifies agency that it has deter-
mined Service Contract Act (SCA) is applicable to proposed contract,
agency must comply with regulations implementing SCA unless DOL's
view is clearly contrary to law. Since determination that SCA applies to
contract for overhaul of aircraft engines is not clearly contrary to law,
solicitation which does not include required SCA provisions is defective
and should be canceled. Contention that applicability of SCA should be
determined by Office of Federal Procurement Policy (OFPP) does not
justify agency’s failure to comply with SCA under circumstances where
OFPP has not taken substantive position onissue_ __________________
‘‘Similar organization’’

Protest against proposed award to second low bidder on ground that
award would violate Anti-Pinkerton Act, 5 U.S.C. 3108 (1970), and im-
plementing procurement regulation is denied. GAO will hereafter inter-
pret act in accord with judicial interpretation in United States ex rel.
Weinberger v. Equifaz, Inc., 557 F. 2d 456, 463 (5th Cir. 1977), providing
that “an organization is not ‘similar’ to the * * * Pinkerton Detective
Agency unless it offers quasi-military armed forces for hire.”” Where
record does not show that bidder offers such a force, it is not a “similar
organization” within the meaning of the act, and award may properly
be made to bidder. 55 Comp. Gen. 1472, 56 id. 225, and other cases,
overruled or modified . _ _ . __ ____ . _______ o __.___
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